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Art. I.— BARON BRAMWELL, THE PRESS, AND 
THE BAR 

WHILE some people so cultivate the art of saying offensive 
things that they bring it to the point of highest per- 
fection, others possess naturally the gift of uttering falsehood 
with ready facility. A few combine these powers, and are thus 
enabled to exercise the quality of unveracity with a successful 
impudence, choosing their subjects with considerable judgment. 
Such adepts occasionally select for calumnious comment a public 
man, whose office and character, while they entitle him to respect 
and admiration, place him in a position which prohibits him from 
exposing misrepresentations, or replying to vituperation. A dis- 
reputable personal attack, of the kind we are referring to, which 
should embody a fair share of untruth, and appeal to the meanei 
jealousies of men, could not be better launched than against 
one who holds high judicial office, and has been known for some 
thirty years as one of the ablest lawyers in Westminster Hall. 
Other topics no doubt might, and occasionally are made, to serve 
in the dull season when Parliament is not sitting ; for "any thing 
will do, provided it will fix the attention, and call forth the 
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2 Baron Bramwell, the Press, and the Bar. 

unthinking assent of a mob, or will carry away the equally 
irrational sympathies of a cultivated audience." x Kecently, how- 
ever, it has been deemed preferable to direct frequent attacks 
against a very distinguished judge — we refer, of course, to 
Baron Bramwell — the Times newspaper taking the lead, and 
the smaller fry echoing in feebler slander its more powerful inde- 
cencies. The latent causes of this conduct need not be inquired 
into. The learned judge referred to is, as every practising lawyer 
knows, a remarkably independent and outspoken man. There is 
no one who, being addicted to humbug, and having to deal with 
his lordship, but hates him very cordially, and with very good 
reason. A man less honest and indifferent to paltry and vulgar 
applause than Baron Bramwell, would probably be more reticent 
on various occasions than he is ; and would, doubtless, receive 
more of the commonplace and worthless commendation which is 
vouchsafed in reports and notices of proceedings in public court. 

An illustration of the flagrant mode in which a newspaper has 
chosen to discuss the conduct of this learned judge, as well as that 
of the bar, has very recently been afforded ; and we beg to call 
the attention of our readers thereto, not for the purpose of 
defending the judge, for that is totally superfluous in a periodical 
addressed especially to the legal public, but rather to expose 
the mischief arising from the press indulging in gross person- 
alities founded on culpable misrepresentation of facts. 

A reporter "of thirty years' standing," who provides the 
Times newspaper with the news of the Western Circuit, during 
the late assizes, informed the public that certain counsel had 
left Bristol to attend a commission in lunacy, carrying with 
them to another town their briefs; and thus leaving their 
clients in the lurch when their causes were called on. This 
statement was, by one of the leaders of the circuit, shown 
to be utterly false ; and the reason of the inconvenience occasioned 
by the accidental absence of counsel was explained in court the 
next day to the learned judge. Baron Bramwell observed, in 
reply, that it was hardly necessary to take the trouble to con- 

1 Tim$ 9 Leading Article, Sept. 7, 1859. 
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tradict the untruths and absurd reflections indulged in by the 
newspapers, for such "rubbish" would not be regarded. He 
added, moreover, that such reports would occasionally be made, 
for the cause which, we apprehend, is daily proved to be in ope- 
ration, viz., that " so long as there are people who take a pleasure 
in reading scandal, some will be duly produced for their perusal." 
These observations had a twofold consequence: the one was, 
that the " reporter " shuffled out of his error on the plea often 
adopted by a detected schoolboy, that it was the fault of some- 
body else. The reporter of thirty years' standing had been 
"assured by most respectable attorneys, that counsel had taken 
their briefs with them, and that was the reason they could not hand 
them to other counsel :" and the reporter also took great credit 
to himself for not repeating " the harsh remarks he heard made 
by the attorneys with reference to the absence of their counsel;" 
and finally, in a letter to the editor, which he subsequently wrote, 
he admits he was wrong, and makes an awkward sort of apology. 
The other consequence, however, was, that in the interval between 
the accusation and the reporter's apology, a writer of leading 
articles for the Times, full of wrath that any thing appearing in 
its sacred columns should be called in question, and described as 
" rubbish/' had done an article on the subject, on the assumption 
that the reporter's account would not be proved to be a fiction. 
In this article paragraphs of vulgar and ridiculous abuse were 
composed and levelled against Baron Bramwell, who, it seems, 
has not the fear of the press before his eyes. " We will," says 
the elegant and accomplished article writer, " leave Baron Bram- 
well to play Sir Oracle at Bristol, with the simple " (and it is, 
certainly, a very simple) u observation ; that if the Bench is to be 
the accomplice of the Bar in this miserable trickery, the attorneys 
and the public must look to themselves." In passing, we would 
suggest that both attorneys and the public do generally " look to 
themselves," quite independently of the " miserable trickery " so 
ably discovered and denounced. Not content with composing this 
utter nonsense, the writer then proceeds : — " In our common law 
courts at present there are no Erskines, or Scarletts, or Folletts, 
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whose presence is indispensable if one would avoid defeat. Such 
a dreary dearth of talent was never known, or we should not have 
Bramwells on the judgment-seat." Some time since, curiously 
enough (during another slack period, probably), a writer in the 
same newspaper, which now permits its contributors to degrade 
its character by such passages as the above, commented, as we 
recollect, on the pre-eminence of Baron Bramwell when at the bar. 
" The Bramwells, Lushes, and Peacocks," were, we think, then, 
and doubtless for good reasons, referred to as the able lawyers of 
the epoch, far surpassing others who were in the paper of that 
day to be depreciated. Since the period when the Times chose to 
laud Mr. Bramwell, who then, by-the-bye, was rapidly rising to 
the head of the common law bar, he has taken a prominent part in 
reforming the procedure of the common law ; and was one of the 
most vigorous and useful members of the most successful and 
practical commissions which has ever set to work to accomplish 
a great reform. He had long been known as a hardworking and 
able lawyer, who had achieved a reputation by his singular 
acuteness, and resolute determination in protecting the interests 
of his client : but on this commission he proved himself to possess 
a scientific knowledge of the principles of jurisprudence, and 
ability to apply that knowledge to the reconstruction of the practice 
of English law. When raised to the bench, his appointment 
(unlike the recent one, on which we have already commented) 
was hailed as the best possible exercise of discretion in selecting 
a man for the judicial office. The public thus acquired the ser- 
vices of a lawyer of experience and proved powers, and further, 
of one who personally deserved his promotion. Although the 
learned judge has justified, in his judicial career, the wisdom of 
those who made the appointment, nevertheless the public has 
been not unfrequently condemned to see insults passed upon him. 
On the occasion of the Western Circuit scandal, the reason is 
obvious : The reporter to a newspaper is guilty of misconduct in 
the performance of his business ; and an article writer is rash 
and vulgar. Moreover, the managers of the paper do not like to 
have such misconduct exposed ; nor to retract a statement, or 
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repudiate a sentiment once declared in large type. This thick- 
and-thin sticking to an error once committed, as well as the 
attempts, by persistent abuse and terrorism, to put down the 
expression of opinion, are injurious to the character of the press. 

We gladly admit that it is rare to find the leading journal 
forsaking alike decency and veracity, as on this occasion ; and it 
is fortunate it is so. The two qualities which alone make a free 
press an engine for good, and preserve it from being a public 
nuisance and a social evil, are the truthfulness and talent employed 
upon it. If it should ever become in England a general practice 
to utter falsehood, and indulge in libellous comment through 
newspapers, their power will vanish self-suppressed. 

Before dismissing the personal part of the case, we will take 
this opportunity of saying a few words on the relation generally 
of the Press to the Bar* The case of the Western Circuit and 
its critic is no doubt an exceptional one, in being especially gross ; 
for first, the information could not have been derived from the 
attorneys, as was alleged; and secondly, the spirit of falsehood was 
maintained afterwards in a very barefaced fashion. Thus certain 
members of the circuit took the trouble to explain in reply, by 
letter to the Times, that it was untrue they had run away with 
the briefs ; on the contrary, so soon as they had discovered that 
the unexpected derangement of business would prevent their 
appearing at Bristol, they had "returned their briefs." Where- 
upon the editor actually thought it candid and respectable to 
remark on these letters, that though the briefs were said to be 
returned, nothing was said as to the fees. To lawyers the folly 
of this insinuation would be clear ; but on the general reader the 
impression would, of course, be left unfavourable to the honesty 
of the bar. 1 We do not, therefore, refer to this particular piece 
of newspaper conduct as a fair specimen of its class ; but it can- 
not escape observation, that frequent opportunities are seized 

1 This necessitated another letter, to explain that the fees had been also 
returned. When honoraria come to be written about in the newspapers, it is 
time for barristers to consult whether "fees" have not already taken the 
rank of debts or payments, as the case may be, and it would not be better to 
treat them as vulgar money due or received. 
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upon by writers in the newspapers to attack and depreciate the 
bar. Of course the vulgar prejudices against "Lawyers " might 
be expected to be represented now and then in the columns of 
inferior " organs of the public/* addressed as these must be to an 
ignorant class of readers ; but it is somewhat strange that a like 
illiberality should be found so much among the better writers for 
the better papers. We must remember that a large portion of the 
staff of newspaper writers is recruited from.the bar. Men not inferior 
in ability, education, and standing to those who ultimately reach the 
highest prizes to which the bar leads, are drawn off by the various 
causes by which the career of men is changed, and their destiny 
fixed, to supply the newspaper press. In England, this department 
of literary labour rarely conducts to public eminence, or ulti- 
mately obtains the same substantial rewards which the most 
successful counsel gain. The consciousness of this fact may, 
perhaps, to some extent provoke a portion of the unfair and 
harsh reflections to which we are alluding. Be the cause, however, 
what it may, the fact is patent ; and as the newspapers may bring 
the views of their writers before the public as prominently and 
frequently as they please, and the practising bar cannot reply, 
the repeated attacks are not without their effect. 

No public men, belonging to a responsible profession like that 
of the law, ought to object to fair criticism and honest discus- 
sion. What we protest against is the misrepresentation of their 
conduct, and the cavilling imputations of low motives and loose 
principles. The journalist and the advocate both occupy respon- 
sible positions, and have onerous duties to perform. The course 
which each is compelled to take is not unfrequently rudely 
questioned, though it might oftentimes be justified if it were 
permitted to either to discover to his neighbours the grounds of 
the conduct he is pursuing. As this is generally repugnant to 
the principles of both professions, we may fairly insist upon the 
propriety of neither having to bear, at the hands of the other, 
the penalty of the worst construction being put on its actions, 
and the worst imputation on its motives. 

The requirements of society have created the profession of the 
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barrister; and so long as the public finds it essential or useful to 
maintain, as a distinct profession, a body of m^n learned in the 
law, so long will it exist, and no longer. Its position, rules, con- 
stitution, and etiquette will vary with the relations of society ; 
and it is necessary occasionally, for , the profession itself, to take 
into timely consideration such internal arrangements as may, 
peradventure, be the better for revision and discussion* 

It is urged, for example, that there is an absurd running after 
a few overworked men, who, being in fashion, have so much 
business thrust upon them that they necessarily neglect a portion 
of it ; and then the common charge is immediately urged, of the 
client's money being taken for doing nothing. Now, it is undeni- 
able that there have been, and, for aught we know to the contrary, 
may still be, men for whose advocacy there is an unnatural de- 
mand, and there are different explanations of the phenomenon 
offered to the public. It is said by some that it is the fault of 
the attorneys, who are incapable either of judging when a particular 
counsel is unable to do justice to his client because he has too 
much committed to him, or of exercising any discrimination in 
discovering men with plenty of time and skill ready for disposal* 
On the other hand, the attorneys allege that their clients demand 
that they should retain the most notorious counsel; and it is the 
only protection an attorney has, in case of a client's failure, to be 
able to tell him — " We employed the eloquent Mr. John Smith, 
Q.C., M.P., the well-known Sir H. Brown, or the celebrated 
Serjeant Boanerges Robinson ; nothing more could be done 
for you.* We apprehend there is truth in both statements, but 
it is not the whole truth. 

That solicitors and clients follow famous men from the motives 
above mentioned is trua Ignorance of the material composing 
the bar is a fertile cause of the evil complained of; but it is 
also a fact, that at one particular time there may be one or two 
men who have proved themselves to be more successful than others 
have proved themselves to be. Up to a certain point, the larger 
the practice of a man, the greater is the ease and certainty with 
which he accomplishes it, whether small or great The contingent 
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advantages to litigants, derived from being represented by a par- 
ticular leading man of the bar, is naturally coveted by all clients. 
This natural anxiety then becomes exaggerated, till the chance 
of being so represented is sought for long after its real value has 
ceased to be worth paying for. 

It is hard, no doubt, for all parties to find out just when the 
swiftest horse is being overweighted, or entered for too many stakes. 
Whilst a counsel's doors are besieged by rival clerks with golden 
offerings, willingly poured out at his feet, and whilst things as 
a rule " pull through " somehow, it is not wonderful that he, the 
counsel himself, does not perceive that he has undertaken too 
much. If, by mischance on some occasion, he fail to appear in 
court for one client because he is elsewhere representing another, 
the former knew that this was the risk he ran. He paid his fee, 
and the heavier part of the work — that of reading the papers, 
mastering the detail, and spending hours in preparing for the 
trial — he left to be undergone by his counsel. But upon this 
point there should be a clear understanding between counsel and 
client. No honesty of purpose, and no careful arrangement, even 
with men of moderate practice, will prevent occasionally an un- 
toward conflict between various calls on their attention. Now, if it 
be understood that, unless the counsel be personally present at 
the final step of a suit, he is not to be considered as having 
earned any fee, whatever may have been the time and thought 
he may have spent upon his papers, then let this rule be esta- 
blished, and invariably carried out The proposition, that "learned 
friends" should hand over the fees to the substitutes they them- 
selves appoint to hold their briefs, is not in harmony with the feel- 
ing of the bar, and, indeed, is not practicable. The idea of 
" going halves * is ludicrous. We see no alternative to the rule 
(having defined what " earning fee " means), that he who does 
not earn his fee, shall not keep or claim it It may be argued 
by analogy, that if a physician hears all the patient's symptoms, 
and investigates all the details of his health, but stops short of 
writing his prescription, the fee would hardly be expected. So, if 
the surgeon did every thing up to the amputation of your leg, and 
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then left that portion to a " learned friend * to accomplish, be- 
cause he was wanted to remove a neighbour's limb, you, 
whose case was treated by the substitute, would by no means 
yearn to send your cheque to the medical man who had 
abandoned you. B We have not only in the medical profession, 
but in most other callings, analogous inconveniences to those com- 
plained of in the bar. Many a fashionable physician, whether a 
genius, quack, or lucky man, has had too much to attend to ; while 
others, learned, skilful, conscientious, and capable, toil for ever, 
and in vain. Trades' unions, nine hours' movements, or any other 
combination, are impossible remedies for evils such as these, which 
seem inevitably to accompany the various businesses of life. Yet 
they may be mitigated or exaggerated by the adoption of 
rules formed on sound principle. The advantage of rules such 
as we refer to, is not to control the high-minded members of a 
profession, but to govern those who, looking upon their occupation 
as a mere money-making trade, adopt a low and selfish tone 
throughout their practice. 

In equity the election by the senior practitioners of particular 
courts, has prevented some of the inconveniences which are ex- 
perienced in courts of law. In the latter, the coincident sittings 
at nisi prius, and the relations between the respective courts in 
banco, and the nature of the business there transacted, has hitherto 
not been favourable to a like separation of the common law bar. 
The present Mr. Justice Byles was the last of those who adhered 
to one court only; and it would seem that, by a common consent 
between the public and the present Queen's counsel, the adoption 
of the plan in question is not approved of. After all, the covet- 
ousness and unconscientious conduct of individual counsel may 
prove injurious to clients in particular cases ; and although we 
doubt whether complaint as to the conduct of the bar is not of 
rare occurrence, yet the profession is bound to adopt rules for the 
common protection of themselves and their clients. If there is a 
notion among any portion of the public, that both branches of the 
legal profession combine for the plunder of society, or make regu- 
lations, and persist in them for purposes inimical to the interests 
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of all except themselves, the sooner this is rendered impossible, 
and it is explained that it neither is nor can be the case, the 
better for all parties. Corruption of the kind supposed would 
indeed soon prove suicidal, and apologists for such professional 
malpractices would be the worst friends of the bar. 

It has been suggested, that it would be advantageous if the 
fiction of honorary fees were abolished, and the commercial system 
of debtor and creditor introduced. It is supposed that, making 
counsel amenable to actions for breach of contract or negligence, 
would be the means of settling the question of when fees are or 
are not earned, and by allowing counsel to sue on the common 
count " for work and labour done/' they would be able to protect 
themselves from occasional loss, from defaulting or " irregular " 
attorneya Of course, this alteration would involve the necessity 
of coming to the distinct understanding as to what really is the 
contract entered into between client and counsel. We have 
already expressed an opinion that this is in itself desirable ; but 
we crave leave to doubt if any beneficial result would be obtained 
for the client, so far as giving him the proposed remedy against 
his counsel How rarely do actions against attorneys succeed ! 
Although their conduct is more tangible, yet, except where gross 
roguery or palpable neglect, entirely distinguishable from blunders 
or errors of judgment, is proved, no damages are ever recovered. 

So, again, although not a few patients are strongly impressed 
with the idea that they have been " cruelly mistreated by their 
medical attendant/' in which belief they are, we believe, occasion- 
ally corroborated by those professional men who may be subse- 
quently called in at a later date, yet the actions brought against 
the followers of chirurgical art are comparatively rare, and when 
brought, the plaintiff's success is still rarer. Now, inasmuch as 
every litigant who loses his cause believes that either the court or 
his counsel is wrong, and probably iniquitous, the door would be 
open to a few foolish actions, and a multitude of threats ; but for 
all practical purposes the alteration would not be an improvement. 

With respect, then, to that part of professional rule which 
regards the fees of those who practise in court, it may be 
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well to establish the general regulation, that he who does 
not appear and conduct his client's cause, shall not be con- 
sidered as having earned his honorarium. That such an enact- 
ment is not necessary to protect the client, or guide the conduct 
of the honourable, i. e., the great majority of the members of the 
profession, is, we are glad to believe, perfectly true. But laws, 
after all, are made to govern the evil-disposed, and not for those 
" who do by nature the things contained in the law." 

The high tone and honourable principles in the profession 
are its own safeguards, and the real protection to clients. If men 
practise at the bar — nay, if they enter any other calling — with 
the sole object of accumulating money, habits uncongenial to the 
spirit of gentlemen will naturally be engendered. Selfishness, 
meanness, hardfistedness, will be cultivated at the expense of all 
generous feeling. 

If there be any real distinction (and that there is much is insisted 
upon by some) between trade and professions, it is that . in the 
latter mere profit is not the main object. Far be it from, us to 
insinuate that we acquiesce in the illiberal idea, that trade is so 
tainted with the covetous love of pelf, as to throw a disgrace upon 
commerce ; but it cannot be denied that it is the amount of pro- 
fit made, and of wealth accumulated, which affords a standard of 
what is success in business ; whereas position — nay, promotion and 
fame — in professions may be achieved by those who in a pecuniary 
sense have not been the most successful. Here the measure by 
which pre-eminence is calculated is not money. It is, moreover, 
the privilege of the physician and the counsel to give their pro- 
fessional aid gratuitously when occasion arises, and to lend their 
advice and assistance without fee or reward. There would be 
very little essential difference between a counsel and a cabman, if 
they both merely went on their respective stands for hire, and 
both were equally ready to squabble about the fare, and to over- 
charge the customer when possible. Happily the counsel with the 
largest figures in his fee-book, and the reputation for the cunning- 
est devices in court or chambers, does not therefore succeed to 
the bench, nor obtain in society and the profession the best repute. 
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But, unhappily, there have been at all times, and there are now, 
a few practitioners whose names are often before the public, par- 
ticularly in the large class of "sporting*' and roguish actions, and 
who, to great ability as advocates, add none of the higher qualities 
which ought to characterise men of a liberal education and pro- 
fession. They exhibit, perhaps, that courage which springs from 
natural audacity and unscrupulousness, and a resolution to get on 
somehow. The morality of their proceedings never troubles them. 
These may reach a certain kind of eminence, and even play a 
certain part in parliament perhaps, for a time, and thus by the 
uninformed be supposed to represent professional character; but, if 
the general tone of the body be preserved, their malign influences 
will not be prolonged. It is, however, for such as these that 
rules and stringent laws must be framed and remodelled, if need 
be; and we therefore recommend that, with regard to that part of 
the professional code which relates to the question, " When are fees 
earned ?" the profession should establish the principles above sug- 



Art. II.-A LATE TRIAL FOE MURDER IN GERMANY. 

HPHE trial of which we here purpose to give our readers some 
-*- account, and the circumstances unfolded in the narration 
of a frightful murder, committed in Prussian Silesia during 
modern times, possess no ordinary interest. To English lawyers the 
proceedings in question are of especial value, as an exemplification 
of the effect of the system adopted in Germany in tracing out the 
antecedents "of the accused, and examining into collateral matter, 
in order to obtain an insight into character and probable motives of 
the actors in the drama of crime. 

On another occasion we shall take the opportunity of discussing 
the comparative advantages and disadvantages of the principles 
involved in the two conflicting methods of criminal proceedings 
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in Eugland and Germany ; that of England, which refuses to 
the judicial tribunal the aid (if such it be) which acquaintance 
with the history of the past life, and known disposition of a prisoner 
at the bar, would afford ; and that of Germany, which promotes 
minutest examination of the details of the conduct and character 
of the accused, in order that the judges may more certainly infer 
his guilt or innocence. 

We shall follow in this instance the narrative of the learned 
gentlemen in Germany who have published the case — beginning 
with the preliminary and introductory story, which in a romance is 
common, but in a grave statement of the evidence on a trial 
for murder, is somewhat strange to English readers; only 
premising that it reveals an extraordinary brutality, and a gross- 
ness in vice, in a rank of life generally supposed to be free from 
such forms of crime. 

The murder itself was committed in the year 1848, that 
period of revolution when, throughout the continent, every 
human — we wish we might call them inhuman — passion was 
aroused, and exasperated, and displayed in scenes of carnage 
and cruelty. That the time was one of political and social 
anarchy may explain the fact, that less notice was attracted 
to the remarkable murder of the Princess Sulkowski than other- 
wise it must have obtained. It was passed by almost as insig- 
nificant among the bloody events which crowded upon each other 
in this revolutionary era. This lady is represented as having 
been in disposition mild and amiable, remarkable for great 
talents, and in her youth renowned for beauty and charms of 
person ; while her son, accused of her murder, seems, whether guilty 
or not, to have been a desperate villain. Other characters, it will be 
found, fill up appropriately the parts of this plot in the domestic 
tragedy, which, as above observed, is laid in the upper ranks of 
society. The assurance of the criminal records, and judicial 
evidence, vouched for by respectable authority, shew that the 
story is genuine, and not one concocted, as might be almost sup- 
posed, by a French romance writer, catering for the taste of a 
vicious public, and only founding his story on facts. 
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We should mention that the legal investigation from which the 
statement is derived, was carried on at three different assizes, each 
of which lasted many days. From peculiar circumstances, how- 
ever, it happened that the same facts and parties were not col- 
lectively before the court on these several occasions, which 
somewhat disturbs the regularity of the disclosures. We proceed 
now to give a sketch of the family relations and private character 
of the more important persons connected with the transactions 
before us. 

The noble family Sulkowski is of Silesian (Polish) origin, where 
it is known under the name of Lestwitz. In the middle of the 
sixteenth century it became divided into two distinct branches. 
The elder, founded by Francis de Paula, is that with which we 
are now concerned, and to which the title of Duke of Bielitz was 
attached in 1751, in consequence of its having taken to the 
estate in Austrian Silesia of this name. John, Prince Sulkowski, 
at the beginning of the present century, is represented as a bold 
enterprising man, not bound very closely by general laws or par- 
ticular morals. Amongst other lawless acts recorded of him, we find 
that he ran away with his bride — one of the noble family of 
Larisch, which was averse to ally itself with a house of the repu- 
tation which Prince John now imparted to it. Politically, his sym- 
pathies and services were attached to Napoleon Buonaparte, and his 
fortunes followed those of the war ; and thus it was that his duchy 
was at one time confiscated by the Austrian authorities ; but at 
the peace of Vienna, and by the intercession of Napoleon, it was 
restored to him. However, after the downfall of his Imperial 
patron, the fortune of the house of Bielitz altered for the worse. 
The prince was imprisoned in Austria, perhaps for many years. 
Wastefulness on the property produced poverty to the inheritance, 
and the duchy was laid under sequestration, and so remains to 
this day. 

In addition to the anxieties thus arising from political relations, 
the family now found itself in straitened circumstances. During 
the married life of the duke and his wife, no offspring had 
hitherto blessed their union, and it was feared that the inheri 
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tance would eventually be diverted from the Bielitz family. About 
this time, however, it was observed that the princess was fre- 
quently on her journeys, it might be in connection with political 
exigencies, or possibly arise merely from visiting the favourite 
baths of Germany, to invigorate her failing health. However 
this might be, after one long journey she returned unexpectedly 
in 1814, bringing home with her "a young prince, to which she 
had given birth during her absence/' General rumour, adds the 
chronicler of these events (who certainly permits of hearsay evi- 
dence to an extent which the Anglican jurisconsult would 
pronounce dangerous), and common talk, attributed this child to 
other parentage than that of the duke and his wife. 

Whether supposititious or not, the child was received as the heir 
of the house, and was baptized by the name of Louis ; and in 
1816 another son was added to the family, about which scandal 
was also rife, but extended on this occasion only to the paternity 
of the child. The duke, no doubt, when it was bora was in 
prison ; but on his release he was not known to have in any way 
repudiated the child, which was also received into the family circle, 
and received the name of Maximilian. . A mystery is thus sug- 
gested in^the outset, but whether as containing in itself a possible 
explanation of the low character of the offspring (which aristo- 
cratic pride might wish to refer to low birth), or to point the 
moral of crime bringing its own punishment, it is hard to say. 
It was thought worth while by the legal authorities to enter upon 
the investigation, and we should follow them even if the facts 
were less interesting than they are. 

The family, it seems, still kept up a certain state of court, and 
the two sons were educated therein — no very virtuous atmo- 
sphere. Eumity, too, seems to have sprung up between the bro- 
thers, which was so bitter that, with a view it would appear to 
secure peace, the intervention of the relations procured an arrange- 
ment to be entered into, with respect to the property, so that the 
elder son Louis should be the heir of the paternal, and the 
younger, Maximilian, of the maternal estates. In 1826, the 
duke, their father, died in the state prison of Spielberg, whi- 
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tber be had been again consigned. When Louis succeeded to 
bis estates, he found them so deeply mortgaged that he aban- 
doned them, and emigrated to North America, where he still is 
(or very lately was) residing, and thus disappears from the more 
important part of our narrative. Maximilian, who was his mo- 
ther's favourite, as be grew older gave strong evidence of a vio- 
lent and vicious temper. His lawless and abandoned pursuits 
raised frequent altercation between mother and son, which event- 
ually led to his resolution also to quit home for North America. 
This occurred in the year 1844. 

From the inquiries entered upon by the judicial authorities 
(who turned themselves occasionally into a psychological com- 
mittee), they inferred that this son Maximilian was not naturally 
positively vicious and wicked, but that he had a strong predis- 
position to cultivate low and vulgar companionship, by which he 
was led into criminal pursuits. His career, from the time he left 
bis home, is represented as being very eventful and errant, and in 
a certain sense romantic; but it need not be narrated, ex- 
cept, so far as it led him to become acquainted in America 
with a Creole woman, .possessed neither of birth nor wealth, 
whom he married, and by whom he had a son. She exercised 
on the whole a beneficial influence over him, and he became more 
domestic in his habits. He returned home, after a considerable 
interval, with his wife and child — and a certain Richard Meyer 
accompanied them as a friend and companion. This person was, 
after the murder of the princess, sent back at the instance and 
through the agency of Maximilian, i€ probably to prevent him being 
summoned to give evidence of what he had seen and knew of the 
doings at the residence." The princess welcomed kindly her son, 
his wife and child, on their return home; and for two years 
nothing remarkable transpired in the relationship between the 
different members of the household ; but, after the expiration of 
that time, the old stain showed itself, and a fresh scandal was ex- 
posed to view. It appeared that this Prince Maximilian Sul- 
kowski, when on his travels, was always accompanied by a page 
of the name of Baron Gustavus — who, in fact, was a girl in male 
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costume, and who, thus disguised, was introduced into his mo- 
ther's house by the prince. When his wife discovered what waa 
going on, it produced scenes of grief and indignation, and even- 
tually an estrangement between husband and wife. The poor wife 
soon fell a victim to her grief, or — as suggested to the minds 
of the judges, from the fact of certain talk current about poison, 
and a supposed subsequent confession on the part of the prince — 
was destroyed by the hands of her own husband. After her 
death, however, all restraint seems to have been lost over Maxi- 
milian — he surrendered himself to an utterly dissolute life, 
plunged into debt deeper and deeper, and extorted violently from 
his mother, who was often too weak to refuse, her own money, 
property, and valuables* - 



Although Prince Maximilian resided at his mother's castle, he 
had, however, made a sort of establishment for himself, consisting 
of the lowest characters, male and female, who resorted to his 
quarters clandestinely. He had appropriated an out-building of 
the castle for his own use — one side of which stretched towards 
the river (Przmsa), the other to the mansion. It is to be obser- 
ved that none of these low associates were Poles. 

Besides the Richard Meyer, whom we have before mentioned, 
certain others should be named who were important persons in 
this vile household. One named Passy, a sort of master of the 
household— cunning and sharp in nature — was put in great trust 
by the prince. Another was Flora Tschaskalek, who was in 
1847 his reigning favourite. She was sister-in-law to one Joseph 
Franke, the treasurer, who plays a very important part in this 
drama — being suitable thereto, in that he seems to have been a 
great adept in villany and roguery, which his personal appearance 
moreover bore out. He, too, stood high in his master's confidence. 

Having introduced these worthies to the reader s notice, we 
may relieve him of further bearing the "Baron Gustavus" in 
memory. The poor girl — neglected, insulted, and flogged by 
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her former protector, Maximilian — in a moment of desperation 
shot herself. 

Daring all this time the wretched man was harassing his 
mother to obtain money. Twice had the unnatural son raised 
his hand against his mother to overcome her reluctance to im- 
poverish herself to supply his vices. The interference of third 
parties alone prevented him on this occasion from murdering his 
mother; and on a third occasion he had levelled a loaded 
weapon at her, when Passy interfered and saved her life. But 
now began consultations, as it is believed, and plans were laid, for 
the successful and immediate destruction of the aged mother. 
Poison was provided from Vienna with this object; but the 
princess received information, and took precautions as to her food. 
In the presence of Passy (who strove afterwards to deny what he 
had on one occasion admitted), the prince lamented his mother's 
still living. Flora suggested in reply, that he should get 
some one to put her out of the way ; and the conspiracy to 
effect this object was now begun to be projected, Franke being 
active therein. On one evening in February, 1848, the princess 
was attacked by two persons, but managed by great effort to 
escape, and, help arriving, her life this time was saved. 

At the end of the month, Prince Maximilian travelled to 
Vienna and staid there ; so too, Franke had, a few weeks before, 
procured a passport, and arranged to travel to Austria. The for- 
mer actually did depart to Vienna, the latter only feigned it 

On the 3rd of March, 1848, about nine o'clock, the princess 
was in her bed-chamber. With her was her lady of the chamber, 
Rosalie Reindel by name, and her adopted daughter Julia Welzig. 
The princess feeling unwell, was retiring thus early to bed, 
though the window-shutters were not yet closed, and one Polizer 
(the factor on the estate) having completed some business with 
her, had just quitted her presence. Rosalie was placing her 
mistress's shawls in the wardrobe, whilst Julie had retired for the 
moment out of the room. At the princess's request, Rosalie was 
about to close the shutters when a flash was seen at the window, 
and the poor princess, who was standing in the middle of the 
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room, exclaimed, " I am killed !" Eosalie rushed to support her ; 
felt the warm blood trickling, and screamed for help. The first 
who answered her screams was Gerstenberg, the secretary, and 
Polizer. They found the princess dying. " Tfiis has my son 
Max done, 9 ' she said. When reminded that he was not at home, 
she replied with great distinctness, "Yes, he has threatened me ;" 
and in less than an hour from the time of the shot being fired, 
she was dead. On the post mortem examination, it appeared that 
two bullets had penetrated the right shoulder-blade in an up- 
ward direction, and passed through the neck and upper portions 
of the breast, wounding the lung. Both bullets were found near 
the stove, but widely apart from each other. 

Now, it is to be observed, that the window through which the 
shot passed was too high to admit of any one firing into the room 
unless he had raised himself on a stool, or something of the like 
nature. One hole only being made in the window (although 
two balls were fired), proved, to those experienced in fire-arms, 
that it was one piece which had been fired, and that its mouth 
was close to the sash. Although rumour confidently affirmed 
tha^the murderer was, as the princess had said, her son, yet it 
was clearly demonstrated that he was at the time present in 
Vienna, nor could he personally have clandestinely crossed the 
frontier ; yet the authorities were " morally certain " that he was 
the originator of the murder. But the revolutionary period 
already referred to had set in, and the extraordinary condition of 
affairs interfered with the usual order of proceedings and investi- 
gations. Max Sulkowski mingled in the vehement political move- 
ment of the day, joining the revolutionary party at Vienna* and 
acting with them during the eventful period extending from 
March to October, 1848. On the 6th of October, however, dur- 
ing the siege of Vienna, he was killed at one of the barricades by a 
cannon-ball striking his head — at least, this was beliered to have 
been so. A corpse was there found, which a Dr. Mankowski and 
Flora Tschaskalek (who had accompanied Max to Vienna) iden- 
tified as that of Max Sulkowski ; but only by the clothes, for the 
countenance had been destroyed by the wound. Dr. Mankowski, 
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however, affirmed, that on the very day — viz., the 6th of Octo- 
ber, he met Max in the street, who said — " I am, indeed, glad to 
see you ; I must now confess that I am the real cause of my 
mother's death. I have no more peace or desire of life. I am 
responsible, too, for my wife's death, and that of Augusta (Baron 
Gustavus). Protect my son." 

Over this piece of evidence, which, if true, was conclusive, 
some doubt appears to hang. While, on the one hand, the 
scene of danger and horror on which Max Sulkowski was enter- 
ing, might have extorted from him the above confession whilst 
he contemplated his immediate violent death in the bloody con- 
flict then raging in the streets ; yet, on the other, the demeanour 
of the witness was not altogether satisfactory, and a suspicion had 
sprung up that the prince was really still living, and that it/was 
part of a conspiracy to put his clothes on the body of one whose 
features could not be recognized. Nevertheless, the inquiry would 
probably have dropped ; and it would have been assumed, in de- 
fault of fresh evidence, that .the chief miscreant was dead, had 
not other circumstances arisen in connection with it which re- 
opened the investigation. # 

It had so happened that, two days after the murder, a gun was 
found in the river close by the castle ; and in the bushes, also 
hard by, was discovered a common block, which would have been 
adapted for raising any one to the level of the window through 
which the fatal shot was fired. On the very same day occurred 
an incident very curious, both in itself and in relation to the 
criminal jurisprudence of the locality to which our story relates. 
It came to the knowledge of the authorities — how will be 
presently explained-^— that Charles Obst, formerly a saddler, but 
now a " navvy," was proceeding along a road, accompanied by a 
woman named Dziedzitz, towards a neighbouring village ; on the 
way they turned into a dram-shop, where the talk naturally was of 
nothing but the murder, and the gun which had been just found. 
The woman says she observed her companion hereupon grow 
dumb, "perhaps turn pale," appear uncomfortable, and leave 
the place earlier than they had arranged. Very different from 
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his previous demeanour, he became peculiarly silent, when sud- 
denly, as they reached the open country, he broke out, " Precious 
stupid of those people there to think that the princess was killed 
with two discharges ! How could the murderer have had time to 
fire twice ? once was enough. Why, it was only that there were 
two bullets in one barrel ! " The woman was naturally astonished 
to hear this assertion. It would seem, however, as if within the 
man there was a force which was involuntarily driving him to 
betray himself. He proceeded bitterly to regret that the gun should 
have been founcT. When questioned as to what it was to him 
whether it was found or no, he replied that it mattered much to 
him, for the gun was not his own but borrowed, and " every thing 
might in this way be discovered." No sooner had he uttered 
these words than he must have felt that he had committed him- 
self ; he was suddenly silent— then, seizing his companion by the 
arm, he continued, "Hark'ee, if thou'lt not betray me I'll tell 
thee something — 2* am the man who murdered the princess ! '* 
Frightened at this news, the woman protested that it was im- 
possible, and that he was joking — " True as God's in heaven/' 
rejoined he ; " it was I who shot her I " " But," said she, " what 
could have led you to do it ? " " Ah 1 " he answered, "for money 
and good words a man will do much." He then stated that he 
had been ordered to repair to Konigshiitte, and there had met 
the Prince Maximilian and Franke. When alone with the 
former, who plied him with wine, and was himself very familiar 
and kind to him, the prince proposed to Obst that he should under- 
take to despatch the princess. For this purpose, three months' 
time was to be given, and a bribe of two thousand dollars pro- 
mised. Obst further mentioned, that his wife was now off on her 
journey to get the money from the prince, and that he destined 
this accession of wealth to be the means of setting himself up as 
a saddler again, and in quite a grand way ; and he promised his 
companion that, if she would not betray him, he would reward 
her handsomely ; but, if she split on him, he would do for her 
too. Obst, however, according to the same testimony as the 
above, related certain details, viz. : — that, after he had fired, a dog 
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had bitten him through his breeches, and he showed the woman 
the hole in his dress (one which had been given him by the 
prince) as a corroboration of his statement; and also that 
he had thrown his gun into the water, and, in so doing, had him- 
self fallen in over head and ears. 

Some days later, he mentioned to the same woman that his wife 
had returned, but had only obtained a hundred dollars, and was 
to fetch the rest in three weeks. Obst, moreover, mentioned who 
was with the princess, and the relative position of the respective 
persons in the room when he fired, and that th8 gun had been 
borrowed in Gleiwitz or Beuthen. 

Now the good woman Dziedzitz naturally found she could not, 
in spite of the promises and threats held out to her, retain the 
secrets which had been confided to her ; and in the first place she 
communicated them to her husband, and finally the woman was 
examined by the police authorities, and repeated her tale as we 
have above rendered it. 

In consequence of the information Obst was taken into cus- 
tody. When searched, there was found in his possession a bank- 
note of twenty-five dollars (Prussian), and some Austrian money. 
Of this, Obst and his wife gave unsatisfactory and entirely diffe- 
rent accounts ; nor was it unremarked that, shortly before, these 
people had been in very different circumstances, but were now 
living much better, and were paying off their debts. 

Obst declared positively that the evidence of Dziedzitz was 
altogether false — mere idle gossip avd invention on her part ; and 
there was no doubt a prima facie improbability in parts of the 
story : as that a nobleman should pick up, in such a way as stated, 
a common fellow and hire him as a murderer ; moreover, it would 
appear unlikely that Obst should choose to enter into a detailed 
confession of the crime to a casual acquaintance picked up on 
the road. On whichever side the balance of probability might be, 
however, it was rendered of less consequence, because, according 
to the old criminal law of the country which then was in force, 
such a confession was not evidence under which a conviction could 
be obtained. So these good people, husband and wife, were let 
out of prison. 
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The crime, however, was of too grave a character to admit of 
the authorities relinquishing all further investigation, and, further- 
more, a new criminal code was now introduced, under which the 
administration of justice was not hampered by rules, which ex- 
cluded valuable testimony of the above character from having its 
proper force. Time, too, revealed further circumstances connected 
with the mystery. 

In the year 1850, therefore, criminal proceedings were renew- 
ed, and were directed against Michael Passy as an accessory be- 
fore the act, and against Charles Obst and Joseph Franke as 
having been engaged in carrying out the murder, and against the 
wife of Obst also as an accessory. 

On these proceedings evidence was adduced which, in each 
particular, supported the statements made by Obst in his sup- 
posed confession. Thus, the man in Gleiwitz was found who 
had lent the gun spoken of. He had lent it to Franke. The 
gun had two barrels ; but one had burst and was plumbed up ; 
and only one explosion had been heard The tear in Obst's 
breeches had been remarked at the time. Again, his wife had 
been absent, and could give no satisfactory explanation of her 
absence, and he had been heard to say he " should now have 
money/' He had mentioned in fact to various parties, that he 
should ere long have two thousand dollars, with which he should 
set up his new saddler's shop. He had been observed about the 
castle for some days before the murder, and certain clothes which 
he wore were identified as the prince's. No better explanation than 
before was offered as to their increase of fortune ; besides which, 
other passing remarks of the man had been heard by various 
witnesses, which were scarcely consistent with his innocence. 

With regard to the complicity of Franke and Passy, and the 
wife of Obst, several facts of suspicion were proved which in 
an English court of justice would, where admissible at all, have 
carried no great weight, but which we need not here further 
enumerate; and the court, after due deliberation, pronounced 
this verdict — as regarded Passy and the wife of Obst, NOT guilty; 
against Charles Obst, guilty. 
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So soon as the sentence had been pronounced, Obst changed 
his demeanour. His hardened declarations of innocence were 
relinquished. A violent attack of fever prostrated him, and he then 
professed a desire to make a complete confession before he died. 
When, however, he was brought before the judge with this view, 
he reiterated his innocence ; but was willing, he said, to reveal 
truly all he knew of all the circumstances connected with the 
murder. The effect of this confession of Obst was as follows : — 

"He had become/' said he, " whilst working on the railway, more 
particularly acquainted with Franke. On one occasion they were 
out together hunting, when Franke observed that Prince Max 
Sulkowski would marry Flora Tschaskalik, the sister of Franke's 
wife; and he further suggested that Obst might make his 
fortune if he would undertake a job for the prince." Some 
days afterwards Franke met Obst and gave him some silver 
and some clothes, which came from the prince ; and, making him 
swear that he would not betray him, said — " If you can make 
up your mind to do for the princess, you can get a thousand 
dollars and a situation under the prince in Slupna." Some fort- 
night later Franke produced a double-barrelled gun, one of the 
barrels of which was burst, and remarked that it was so bad 
that it might be thrown away, but good enough to shoot the 
princess with, adding that a good piece might betray the act. 
The one he had was, he also said, borrowed from a gunmaker 
in Gleiwitz. Franke went thereupon to Slupna, and some days 
later Obst heard that the princess was shot. 

On the day after the murder Franke called Obst to him and 
said — " I have had to do what you ought to have done. The princess 
is with God. Betray me not, and I will give you two hundred 
dollars." He also gave Obst certain articles of dress. Obst ad- 
mitted, moreover, that he had communicated the above fact to 
the woman Dzieditz, and that she had by misunderstanding, and 
mixing his statement with common gossip, or perhaps through 
revenge or some other motive, made up the rest of her statement 

It was expected that Obst would not abide by the above con- 
fession, but would acknowledge other matter, supposed to be real 
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truth ; but the man continued to grow worse and worse, and in 
a few weeks' time he died. His wife, also, who had been relieved 
from durance, died within a few weeks of her husband's death. 

That Franke was directly or indirectly an agent in this horrible 
event, was now rendered more than probable, and it became an 
object with the authorities to bring him to justice ; but he had 
vanished since the year 1848. He was traced to Vienna, thence 
to Presburg and to Pesth. He had been active in the Hungarian 
insurrection, reached the post of captain in the revolutionary 
army, was one of the last who adhered to that cause, and 
was amongst those who took refuge in Turkey. He, however, 
soon stole back from that country, assuming another name and 
character. He entered on the profession of gambler, was ere 
long captured by the Austrian police on the ground of treason, 
and various criminal passages in his life were now revealed. He 
was eventually convicted, and imprisoned several years in Ofen. 
Hence he broke out, and got again free across the Turkish frontier. 
He next escaped to England, where he entered the foreign legion. 
After this he entered into commercial business, which brought 
him to Hamburg. Here he met his sister-in-law Flora Tscha- 
skalik, who soon departed for England, where she now is, or 
was very lately. But Franke, after many turns and chances, at 
last fell into the hands of the Prussian police. He was brought 
to Gleiwitz, and criminal proceedings were forthwith commenced 
against him. 

The prosecutors were embarrassed, however, as to how they 
should frame the indictment, whether on the first statement which 
the man Obst was supposed to have made to the woman on the 
road, or on his deathbed confession. It was still doubtful whether 
it was Franke who had pulled the fatal trigger, or whether he 
had only been the man who had induced Obst to commit the 
murder. The evidence, which was of a dubious and shifting 
character, offered by Passy, rendered the difficulty all the greater. 
However, the prisoner was put on his trial 

The adventures of Franke since the murder were brought before 
the court, bad affected their minds, it i3 said, very unfavourably 
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towards the prisoner ; and a curious and unexpected piece of in- 
formation was also presented on the trial, which the system of 
procedure in use in Prussia allowed them to take into consider*, 
tion. It appeared, on the sittings of the court in June, 1857, 
that the brother of Max, who had emigrated to America 
(the Duke Louis, of whom we spoke at the outset), had been in 
Europe, and actually in Vienna in 1848, about the time the 
princess was murdered, and knew something about the matter. 
He had however returned to America, and accordingly he could 
only be applied to by letter. The result of his answer also by 
letter, judicially attested, was, that whilst in Vienna he had re- 
ceived a visit from a man making inquiries after his brother 
Max, who was away. The stranger appeared very anxious 
and nervous, and spoke of the murder. The duke replied that the 
facts must soon be disclosed. The visiter said, " I don't think it," 
and then demanded some money, which he said he was in great 
want of, and which he was sure Max would repay the duke. 
The man's behaviour was very suspicious, and the duke 
declared he should have given him into custody on the spot, but, 
his attendant being out, he had no one to call upon. He fixed 
therefore with the man to call the next morning, but he did 
not come again. The duke traced a likeness between this 
suspicious visiter and a photograph of Franke, which was sent to 
him for the purpose of proving identification. This piece of evi- 
dence, though of a very singular character, was not conclusive. 

In the mean time the court received a letter, purporting to be 
from one Koschielski, in England, and which represented that 
the writer had been living with Prince Max in 1847 and 
1848, and bore a most curious resemblance to Franke, so that 
they were often mistaken for each other ; further, that it was he, 
Koschielski, who had procured the weapon from Gleiwitz, and the 
writer endeavoured to protect Franke at the expense of Obst. 
But there was every ground to believe that the letter was a 
fraudulent attempt to mislead the court, designed by the prisoner 
and his sister-in-law, who had opportunity (as it turned out) of 
correspondence, and nothing further came of the communication. 
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These trials had now lasted " on and off" nine years. So far 
as the court was concerned with Franke, it now terminated by a 
general verdict of guilty, and he was sentenced to death ; never- 
theless, this sentence was till very lately not carried out — a 
twelvemonth ago, at least, he was still in prison awaiting the 
King's warrant Why the wretched man is thus reserved is not 
known, although the not very probable suggestion has been 
offered to account for it, that Flora Tschaskalek has signified her 
intention of returning home, and the authorities expect to procure 
valuable aid to justice from that source. The reader will hence 
perceive, that although, in Germany, the field whence evidence is 
gathered is very extensive and varied, the channel through which 
justice flows seems not a little liable to be choked. 



Art. HI— REFORM IN CHURCH DISCIPLINE. 

SOME squeamish reformers in and out of parliament have 
recently, with the microscopic eye of their class, made the 
distressing discovery that the ecclesiastical courts are still in 
existence. They are so ; but, inasmuch as their existence is as 
harmless as it is venerable, we ourselves do not feel any interest, 
with one exception, in the general question of — what is to be done 
with them ? 

We leave the ecclesiastical courts to settle the pew battles 
which convulse our rural communities — deorum injuria diis cur a 
— we leave them to adjudicate on the rare actions for church 
rates ; we leave them their synodals, their procurations, and all 
else which belongs to them in a harmless mediaeval way. For 
no reasoning can reduce such insignificant matters under the 
sway of reasonable and enlightened civil law, and whilst they 
amuse some, they injure nobody. 

A far different thing, however, is the jurisdiction of the Arches 
Court in matters of church discipline, or the correction of clerks ; 
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a jurisdiction involving the freehold rights of the accused, and 
their social status in the world. Invested with this grave and 
important jurisdiction, but isolated from the national law and 
judicature, the Arches Court stands alone — a gaunt relic of a 
former world, in the midst of general and harmonious cultivation. 

This jurisdiction itself, however, is but of modern date, as 
appertaining to the Court of Arches. It was given to that court 
by the 3 & 4 Vict, c. 86. By that act the local bishop, for the 
first time in church history, is empowered to issue a commission, 
directed to a certain number of persons, to inquire into the 
ground of any charge or report that may be made respecting the 
conduct of any clergyman of the united church offending within 
his diocese. These commissioners hear evidence upon the charge, 
and report to the bishop whether or not there be sufficient prima 
facie grounds for instituting further proceedings. When this has 
been done, the accused may be articled against before the bishop, 
who from this time becomes his judge, and hears evidence, and 
gives sentence, assisted by certain assessors. Or, if the bishop 
does not feel inclined to this responsible exercise of power, he 
may send up the case to the Arches Court to hear and determine, 
and this course he generally adopts. 

We must observe in the first place upon this law, that the 

canon law never gave to the bishop, even in those times when 

he was a better canonist than now, this vast power. Ayliffe 

says (Parergon, p. 161) — "If the bishop will not choose a 

chancellor, the metropolitan may, and ought to do it; for the 

bishop himself, according to the common law,* cannot be a 

judge in his own consistory but in some particular cases." We 

will pass this over, however, and proceed to what is more 

important — the principle of this strange piece of legislation. The 

one great thing done by the act is this; it has preserved the 

principle for which Hildebrand thundered from the Vatican, 

and for which Becket defied the laws of his country. It maintains 

the separation of the clergy from their national tribunals. It 

* By the expression common law, is meant the canon or universal law of the 
church, commune jus. 
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still, though in more modest tones, asserts the right of the clergy 
sub lege Romand vivere, and in that it still vindicates their preten- 
sion to a personal law. The act therefore is based upon the amiable 
weakness of keeping up an old institution, ne quid scilicet 
oculorum consuetudini deperiret In this, of course, there is no 
rationale, and it only remains for us to state views which, in our 
opinion, seriously militate against the advisability of a longer 
continuance of such a law. 

In the first place, it is not sufficiently clear to us that a 
clergyman should be punished for doing an act unconnected with 
his vocation, for which act a layman would be neither punished, 
reproved, nor maligned* Among the ancients, the vestal and the 
hierophant only were required to be pure. All other priests and 
priestesses enjoyed the freedom, and sometimes the laxities, of the 
outer world. 

- — " Bonus et face dignus 
Arcana, qualem Cereris volt esse sacerdos." 

But our opinion matters little ; for the Christian world is in 
accord that a teacher of morality, provided he be paid by them 
for his teachings, shall himself be moral. 

Upon this principle the church and the canon law have com- 
bined to frame a goodly catalogue of the excesses and indiscre- 
tions falling to the lot of the irregular portion of the clergy. We 
have looked up this curious subject } and we propose to lay before 
our readers a list of the offences, the adjudication of which the 
Arches Court arrogates to itself. And, when we have done so, we 
will consider whether the matters are of such a nature and quality 
as to require and justify a separate tribunal. 

For our syntagma of clerical crimes and excesses (as they are 
technically called), we are indebted to Mr. Coote's Ecclesiastical 
Practice. We borrow from, him because he is the only writer 
who has tabulated them. 

These crimes and excesses are as follows :— 

Profligate life and conversation, adultery, fornication, incon- 
tinence, and the crimen infandum. 
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Drunkenness (habitual), and accompanied by profaneness, 
obscenity of language, &c. 

The like — not aggravated by other circumstances. 

Brawling in a church or churchyard (by words only). 

Smiting or laying violent hands on any person in a church or 
churchyard. 

Advisedly maintaining or affirming doctrine directly contrary 
or repugnant to the articles of religion as by law established, and 
against the statute 13 Elizabeth, a 12 (an act for the ministers 
of the church to be of sound religion). 

Neglect of duty. 

Refusal to bury the body or baptize the child of a parishioner. 

Irregularities in reading the Holy Scriptures, and varying the 
service from the prescribed form. 

Irregularity and indecorum in the performance of divine offices. 

Publishing the banns of marriage of persons not being parish- 
ioners, and marrying such persona 

Non-residence. 

Officiating out of his diocese. 

Performing divine. service without a licence from the ordinary. 

The like — by a licence surreptitiously obtained. 

The like — after revocation of a licence by the ordinary. 

Evil practices in obtaining orders, institution, &c, by procuring 
another to undergo a vicarious examination, &c. 

Simony. 

For disrespectful and disobedient conduct towards the ordinary. 

Plurality. 

Now, what is there in the nature of these offences to disqualify 
any one of the superior courts from entertaining a prosecutor's 
complaint upon such a subject, and from adjudicating satisfac- 
torily and justly upon it ? What is there in these offences to dis- 
habilitate a jury from giving a fair and reasonable verdict upon 
them? What is there in them which should exact that the 
accused should be denied the benefit of a jury of his countrymen ? 

We unhesitatingly contend, that any one of the accusations 
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referred to, involving (as it does when proved) loss of freehold, or 
a suspension, more or less enlarged, from the enjoyment of that 
freehold, besides other consequential damage and misery, is 
entitled, above all things, to be ventilated in the morally free 
atmosphere of a court of law. 

There is also the glaring absurdity of keeping up a separate 
court to try criminals whose appearances in that court, as the 
enemies of the church even confess, are on an average not two in 
the year. For after all, the Anglican clergyman, like the hero of 
La Fontaine's chose impossible, is plus noir que malin. 

We should recommend, after the preliminary inquiries have 
been made, every case, unless confessed and submitted to by the 
clerk, should be transferred at once to one of the superior courts ; 
that the facts should be there tried before a jury ; and that the 
case should then be remitted, with the verdict, to the ordinary 
from whom it came. The defendant, if found guilty, would have 
his sentence pronounced by the ordinarj r , in accordance with the 
rules of the canon law. The Arches Court might then be 
abolished. 

To this, we believe, no valid objection can be urged, except 
that of imposing on the judges additional labours. 



Art. IV.— THE LAW OF SLAVERY. 

1. The Law of Freedom and Bondage in the United States. By 
John Codman Hurd, Counsellor-at-Law. In 2 vols. Vol. I. 
Boston : Little, Brown, & Co. Trubner & Co., London, 1858. 

2. An Inquiry into the Law of Negro Slavery in the United 
States of America, to which is added an Historical Sketch of 
Slavery. By T. R R. Cobb of Georgia. Vol. I. Philadelphia : 
Johnson & Co. Savannah : W. T. Williams, 1858. 

3. On Slavery — as it existed in England during the Saxon Era, 
and the Substitution of Villenage after the Norman Conquest, 
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until its Gradual Extinction. By Joseph Weight, Esq., So- 
licitor, Doncaster, (Transaction of the Historic Society of Lan- 
cashire and Cheshire, vol 10.) Liverpool : Brakell, 1858. 

ALTHOUGH in England the question of Slavery has passed 
through the phases of discussion and final legislation, it 
yet remains one of the highest interest, socially and politically, 
historically and legally. Abolition tales have been circulated 
here by hundreds of thousands, and the effect of the struggle aris- 
ing from the institution of slavery on American politics, is watched 
in England with great avidity. The events which led to emanci- 
pation of our own West Indian colonies, form an important 
chapter in the history of modern politics and parliamentary par- 
ties, containing some of the noblest names of modern English 
statesmen. 

The relation of slavery to jurisprudence and international law, 
however, is that to which we now purpose to draw the reader's 
attention. It is in the United States of America that this aspect 
of the institution is now most readily studied ; and the three works, 
the titles of which will be found at the head of this article, afford 
a favourable opportunity for considering it. Slave states, and 
those which repudiate the institution, are there in close contiguity, 
and this has given plentiful occasion to the jurists in that great 
country to treat of the many points of conflict springing from 
this juxtaposition, and which depend upon and illustrate vital 
principles of international law. 

In European countries, the "conflict of laws" connected with 
slavery, especially as to its recognition in international jurispru- 
dence, has borne fruit; and it will be well to remind the 
reader of some of the results of the decisions arrived at on various 
leading occasions, in England and the neighbouring continent. 
It would not be profitable to carry investigation back to earlier 
times, either to examine the original principles which we find 
accepted in the ancient world relating to slavery, or to introduce 
the theological arguments which are of such frequent and infeli- 
citous occurrence in the discussions on the subject. The authority 
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of history and the sanctions of religion, are indeed urged by con- 
tending parties to demonstrate, on the one hand, that in all 
times, and according to all theological systems, it has been 
pronounced an accursed thing to establish slavery ; and, on the 
other, that it is a highly beneficial and necessary institu- 
tion, approved by experience, and even appointed by heaven 
itself. "A detailed and minute inquiry," says Mr. Cobb, "into 
the history of slavery, would force us to trace the history 
of every nation of the earth ; for the most enlightened have 
at some period within their existence adopted it as a system ; 
and no organized government has been so barbarous as not to 
introduce it amongst its customs. It has been more universal 

than marriage, and more permanent than liberty 

The beginning dates back at least to the deluge ; one of the in- 
mates of the ark became a 'servant of servants/ and, in the 
opinion of many, the curse of Ham is now being executed upon 
his descendants in the enslavement of the negro race." Abraham, 
Sarah, Hagar, Rebecca, Isaac, and other respectable people of 
the same kind, are cited as witnesses. Every book in the Bible 
is put successively in evidence. Judaism and Christianity, the 
letter and the spirit, original texts and disputed interpretations, 
are appealed to equally by angry combatants, who, if they do not 
ad vance thereby the discussion, have at least the satisfaction of 
shewing that their opponents are impious and ignorant. This 
sentiment is somewhat akin to that which the affectionate son 
professed, who, when defeated in his attempt to set aside his 
father's will, declared that though he had failed to shew that his 
parent was lunatic, yet he was glad to say he had demonstrated 
to the world that he was a perfect scoundrel. By some writers on 
the subject of African slavery we are told, and even by some 
judicial tribunals it has been held, that the personal character of 
the law of slavery is authoritatively determined by revelation. 
In Neal v. Farmer, for example (9 Georgia R., p. 582), it is 
declared that the slavery of "the issue of Ham is an institution of 
Christianity!" 
The religious adjunct to the social or legal inquiry into slavery 
vol. via. no. xv. d 
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is, we confess, an incumbrance to the investigation, calculated 
indeed to enlist strong prejudices and excite unpleasant party 
passions, but adding nothing towards the happy settlement of 
known difficulties. The slave-owner in America, the cotton- 
spinner in Manchester, the country gentleman, and the railway con- 
ractor, may, as it seems to us, be equally good men and orthodox 
Christians ; and the practice of pulling Bibles to pieces, in order to 
construct missiles wherewith to assault our neighbour, is a bad use 
to which to apply the sacred volumes. It seems to us a sad waste 
of a roan's time, and can hardly increase his literary or legal 
credit to incorporate in his work such passages as the following : — 
11 The first great revelation of moral precepts was given upon 
Mount Sinai, and condensed in that most wonderful code, the 
decalogue. The precepts are not only pure, ' but the law of the 
Lord is perfect ' — (Psalms xix.) Its general teachings are not 
only true, but by no implication can sin find an apology or excuse 
therein. This law was not intended for any particular age or 
people. It is that universal law of God which Christ came ' not 
to destroy, but to fulfil/ When He was asked by the young man, 
1 What shall I do to inherit eternal life ? ' his reply was, ( Keep the 
commandments.' The last of these commandments is, 'Thou shalt 
not covet thy neighbour's house, thou shalt not covet thy 
neighbour's wife, nor bis man-servant, nor his maidservant, nor 
his ox, nor his ass, nor any thing that is thy neighbour's ' — 
(Exodus xx. 18.) The right of property in the man-servant and 
maid-servant is not only here plainly recognised, but is protected 
even from covetousness." * The writer then proceeds to show that 
Abraham was a large slaveholder, " but 'God blessed him.' How? 
by opening his eyes to the sin of slavery ? No ! but by 'giving him 
flocks and herds, and silver and gold, and men-servants and maid- 
servants, and camels and asses.'" Further, it is "generally re- 
marked that God not only gave slaves to Abraham as evidence of 
bis blessing, but he commanded the Jews to make slaves of the 
heathen round about them — (Leviticus xxv. 44, 46) ;" that "the 
Almighty thus gave his people the charter under which they 
k i Cobb on Slavery. 
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enslaved the Canaanites," " that revelation thus sustains the con- 
clusion to which the natural law points;" namely, that the in- 
feriority of race makes slavery consistent with the Divine will. 
Mr. Cobb is, like other writers who pursue a similar line of argu- 
ment, a little pressed with the fact that polygamy stands on the 
same footing with slavery. But, after an amusing attempt at 
casuistical interpretation, he honestly admits that polygamy is 
not necessarily a sin. The author then conducts us into the 
" bright light of Christianity/' though without our deriving any 
greater advantage than when he was drawing inferences from the 
code of Moses. 

We must not forget that the practice of importing such 
arguments as the above into a treatise on the "law of negro 
slavery" is not peculiar to American writers. During the discus- 
sion of emancipation in the West Indies, all parties resorted to 
them indiscriminately, just as the Puritans and High Churchmen 
did in the controversies of a former age. The study of astronomy, 
moreover, of old, was impeded, and geology, among certain 
contemporary schools, is now disfigured by the like intrusive 
considerations. 

An excuse, however, for introducing into legal treatises a 
reference to religious systems is, that international law depends 
upon natural law ; that the test of a law being a natural one is 
its universality, which involves the necessity of the examination of 
the religions of mankind. There is doubtless a relationship between 
Christianity and the view taken of slavery in English jurisprudence, 
which is rather a subject for curiosity than of practical value. We 
refer to the maxim, that " Christianity is part of the common law of 
England." Indeed, the " law of God,'* which is a phrase sufficiently 
vague to be employed alike to impose upon one's self and to 
deceive others, is probably admitted as supreme in all legal 
systems ; but that which the legislature adopts and the tribunals 
enforce, is in fact the law which the jurist must study, and the 
subject obey. So, as Mr. Hurd has observed — " If Christianity is 
to be held part of the common law of England, a sanction given 
to the slavery of Africans or negroes in any part of the world,, i* 
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a proof that the state did not at that time regard such slavery as 
contrary to Christianity, or as being for that reason forbidden by 
the common law." 

The litigation and the legislation involving the question of in- 
voluntary servitude in England, afford some evidence of what was 
wont to be held in this country as to the lawfulness of slavery, 
although there is great discrepancy in the authorities, and in the 
reports of the language employed in our courts. In 1640, it was 
resolved in the House of Commons, " that England was (sic) too 
pure an air for slaves to breathe in." This celebrated dictum, 
which has since been hackneyed and attributed to various sources, 
was then probably for the first time enunciated « In Barrington 
on the Statutes (p. 282, 3rd edition), it is said that it was John 
Lilburne himself, upon the impeachment of the judges of the Star- 
chamber, who affirmed the bold and patriotic doctrine in relation 
to the scourging of a slave, brought by one Cartwright from 
Russia. Barrington also refers to Fitzherbert, who says that 
" Wickliff and his followers inculcated the principle of slavery 
being repugnant. to Christianity, and hence inconsistent with the 
common law, which is said to be founded on Christianity." Al- 
though this persuasion happily contributed greatly to the 
abolishing of villeinage, "yet Barrington adds that, in his opinion, 
neither in the Christian religion nor the common law such a tenet 
is to be found. At all events, by 1 Edw. VI. c. 3, it was enacted 
that a vagabond and idle servant should become a slave to his 
master. 

Mr. Hurd has, following the report of Somersett's case, and the 
notes, collected some of the earlier cases, where the lawfulness 
of negro slavery was discussed. The earliest of these occurred in 
1677, 29 Car. II., in B. R. The report of Butts v. Penny, in 2 
Levinz, 201, is as follows : — 

"ffrober pur ioo fiegro%& mx Nom Cttlp, gpeefal ber* 
Diet, que lea Jftegro'ss fueront InftOel*, atrtferta al un Intttrl 
prince & ttae D'eatre empt it beno en amenta, tome Jtter* 
e$an9f?e per le custom inter leg JKercfjant* et que le piamtiff, 
a9 tux empt & fait en poaaeaaton Vtux f>or* tre que poaaca* 
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*fott le Defendant tux pvit lEt fttft argue per STompssftit, que 
mil property petit eatre en le person D'un Jjome ant ^ue Be 
maintainor Prober, & rite Co* it'U. 116 nul propertg peut 
eatre en Filiate* tti*i ptx compact ou conquest fl&t* U court 
ttent que tla eftteant uaualmr nt, empt et beno inter merchant* 
tome 4*ercfian&f;e & essteant Sntftefe un property peut eatre 
en eux auffittent a maintatner I'aetton. lEt Oone {augment pur 
le plaintiff niaf tauaa eeat 2Term. JBea al fin Del 2Trrm ant 
le pr(er Oel 2lttornes*ffieneral 9'eatre ottaterment oge en le eaar, 
four ftttt Oone al pro*, fferm." 

As Best, J., observed in Forbes v. Cochrane (2 B. and C, 
471), this case was really never decided; and he adds, if it had 
been, it was overruled by Smith v. Gould, 2 Lord Raym., 1274. 
. In 1693, Chambers v. Warkhouse came before the court. This 
was an action in trover for dog-whelps ; the question was whether 
they could be property, and it was said by the court, "Trover lies 
of musk-cats and of monkeys, because they are merchandise, and 
for the same reason it has been adjudged that Trover lies of 
Negroes" But not only are negroes like musk-cats, monkeys, 
and merchandise, but a negro boy being a heathen is the subject 
of property, "and the court without averment made will take 
notice that they are heathens." — (OeUy v. Cleve, referred to in 
1 Lord Raym., 147, ex relatione rrCri place.) Trespass was 
brought for taking a negro, pretii i?100, in Chamberlayne v. 
Harvey, 1 Lord Rayne, 147, and Carthew 396. Here a negro 
belonged to a manor in Barbadoes, and was part of the dowry of 
the widow. The negro was brought to England, and without her 
knowledge baptized. The court held that any man may maintain 
trespass for another per quod servitium amisit, but said it would 
not lie in this case. Holt, C. J., is further reported to have said, 
that trover will not lie for a negro. According to Carthew's re- 
port, 1 the court would give no opinion as to baptism being a 
manumission. " An action of trespass will not lie because a negro 
cannot be demanded as a chattel, neither can his price be reco- 

1 See also 5 Mod. R., 187. The reports of these older cases are so contra* 
dictorjr, that they cannot well be relied on as authorities. 
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trered in damages on an action of trespass, as in case of a chattel, 1 
for he is no other than a slavish servant" and only for the loss of 
service under the averment of per quod serv. amisit, can damages 
be recovered. This case is certainly not in harmony with those 
previously referred to. 

Coming down to the year 1705, we find the case of Smith v. 
Brown and Cooper (Holt, 495). In an indebitatus assumpsit 
the plaintiff declared for £20, for a negro sold to defendant in the 
parish of the Blessed Mary of the Arches, in the ward of Cheap. 
Verdict for plaintiff. On motion in arrest of judgment, Holt, 
C. J., said, " As soon as a negro comes into England he becomes 
free/' But in truth this case, like many others of the date, is not 
trustworthy. Lord Mansfield remarked on it, that it was on a 
petition in Lincoln's Inn Hall, after dinner, and that it was " not 
unusual " to make mistakes at that hour. It is clear from this 
case, however, that in England at all times it was a point always 
disputable, whether rights could be claimed in slaves. We may 
mention Sir Thomas Grantham's case as another rather curious 
illustration of this, (C. P. Hil. 7, 2 & 3 Jam. II.) " He bought a 
monster in the Indies, which was a man of that country, who had 
the shape of a child growing out of his breast as an excrescence, all 
but the head. The man he exposed for profit/' But the mon- 
ster turned Christian and got baptized, whereupon the question of 
the man's right was raised but not decided. 

Upon the above cases Mr. Hurd remarks as follows : — " It will 
be noticed that most of the cases in which the above decisions 
Were made, were in trover ; to maintain which it was essential 
that the subject of the action should be property— goods found by 
another and converted to his use. Now it has been shown that a 
eondition of voluntary servitude may be supported by the law, 
while the character of property, or a chattel condition, is not 
attributed to the person held in bondage. A decision that trover 
did not lie, for the reason that slaves were not articles of com- 
merce, did not therefore necessarily involve the conclusion that* 
negroes could not he held in servitude in England, in the saine 
manner as villeins, had been ; and the claim might have failed 
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only because the prdper form of remedy had not been resorted to. 
Thus, in Smith v. Gould, though it was decided that trover would 
not lie, as for articles of merchandise, yet ' the court seemed to 
think ' that the plaintiff might have sustained an action of tres- 
pass against the defendants, for depriving him of a person held 
by him as a captive, even if he had acquired his rights over such 
captive by purchase. So in Butts v. Penny, the objection of 
Tompson, arguendo, was against the form of action, founded on 
the theory of a finding of goods or chattels — ' here could be no 
property in the plaintiff more than in villeins.' In the cases 
where trover was maintained, it appears that the court did not 
look for an act of legislation, or a local custom, or a custom of the 
realm, creating that property, but referred td the general usage 
of custom among all nations — the custom of merchants. Thus in 
Butts V. Penny, the verdict found that negroes were usually 
'bought and sold in India, atd if this were sufficient, property for 
conversion wds the question ;' and the court said, 'they are by 
usage tanquam bond,' qualifying it with the addition, that when 
they became Christians they would be enfranchised: and in 2 
Lev. 201, ' being usually bought/ &c. So in 3 Levinz, 336, 
negroes are said to be merchandize by the same law that animals 
aire known to be merchandize, i. e., universal usage. Hardwicke 
says the negro slave is ' as much property as any other thing ; * 
and what are persons, and what things, is decided by the law of 
rtations hereinbefore described ; that is, universal jurisprudence 
gathered frtfm the general custom of civilized nations. In thfe 
only one of these decisions which declares the negro to be a free- 
man upon entering England (Smith v. Brown and Cooper), Holt 
says at the same time, that one might be a villein in England 
though not a slave. This language must be taken to mean, that 
the law of villeinage is the only law of involuntary servitude in 
England, and that this law, being local and prescriptive, could 
not apply to an African. 

" According to Granville Sharpy's essay, mlany instances had 
occurred, before the date of its publication, of slaves being 
bought and sold hi London; and Dunning slates, in his argu- 
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ment for the master in Somersett's case (1772), ' from the most 
exact intelligence I am able to procure, there are at present here 
about 14,000 slaves/ From these various cases of the actual 
support of negroes in England between the years 1677 and 1772, 
it may be gathered that the prevailing legal opinion supported 
the doctrine, that negroes might be held as slaves under the com- 
mon law of England, either as chattel slaves, or persons in a 
condition of involuntary servitude. 

" It is, however, herein claimed, that the true doctrine on this 
point, resulting from the principles of jurisprudence herein- 
before set forth, was this — Negroes or Moors, and Indians, while 
heathen and barbarian, could be held in chattel servitude as mer- 
chandise, in England, by the judicial recognition of natural 
reason in the historical law of nations forming a part of the 
common law of England, because being a recognized exposition 
of natural reason. But, upon becoming baptized and domiciled 
inhabitants of a Christian country, they became recognized as 
legal persons, either by the law of nations or by principles derived 
from Christianity, by the supreme power in England, and having 
territorial extent therein ; and there was thereafter no principle 
attributable to the law of nations, or any other indication of 
natural reason, which could be judicially taken to sustain any 
right of control in one private individual over another, irrespective 
of the relations of the family ; and the local law of villeinage could 
not apply to persons who had either themselves come, or whose 
immediate ancestors had come, into England from abroad. 

" Besides, the law of nations, it has been shown, is susceptible 
of changes (ante, § 39). It may have changed in Europe, during 
the period between the date of the last of these decisions and 
that of Somersett's case, from thus supporting chattel slavery to 
denying it altogether. It will be difficult for a judicial tribunal 
to discriminate when the law of nations thus changes, but after 
a lapse of years it may be easy to point out an alteration. The 
opportunities to do this occur oftener in the application of inter- 
national law, because the recognition of a law of nations is more 
distinct therein than in the application of municipal or internal 
laws {ante, § 101)." 
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The decision, however, in this case of James Somersett, which 
was brought before the Queen's Bench (1772), is that which is 
the most prominent in more recent times. It is reported in 20 
State Trials, where the elaborate speech — or rather essay— of Mr. 
Hargrave, and the foot-notes, tend to supply most of the curious 
learning connected with the history and legal doctrines to be found 
in the English authorities on the subject The question here arose 
from the difference of jurisdiction existing between different por- 
tions of the British empire, and depended upon what should be 
held to be private international law, in respect of the right of a 
negro and his master, a domiciled inhabitant of a British colony 
who claimed him in England as owner. The judgment of Lord 
Mansfield in Somersett's case has obtained considerable fame, 
but is open to great exception in several particulars 

Before, however, we advert to the character and effect of this 
judgment, we must warn the reader not to take the impudent in- 
vention of Lord Campbell, in his t€ Life of Lord Mansfield/' for the 
judgment really delivered. This noble author's wholesale piracies 
and petty literary thefts — his blunders, inaccuracies, and penny- 
a-liner's dealing with the material for his " Lives" — are known and 
laughed at in every literary circle in England and America; but we 
are not aware that it had been pointed out, before Mr. Cobb's book 
appeared, that Lord Campbell had concocted what no doubt he 
considers a very eloquent j udgment for Lord Mansfield. He refers 
to Howell's "State Trials" as his authority ; and Mr.Cobbaccording- 
ly, having compared the Campbell version with it, found they had 
very little in common, and the former gave altogether a false im- 
pression of Lord Mansfield's judgment Mr. Cobb, consequently, 
much puzzled at this curious circumstance, addressed a letter to 
Lord Campbell, requesting his authority for this decision ; and 
in reply Lord Campbell thus wrote — " I am not able to refer you 
to any printed authority for the words of the judgment of Lord 
Mansfield in Somersett's case, as I have given it It agrees in 
substance with the printed report, and I have every reason to 
believe that it is quite correct" Lord Campbell says he had no 
11 printed authority." If he had the authority of any manuscript or 
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of traditions, we presume he would have gladly revealed them; but 
he has only "every reason to believe M that his version of this "is 
quite correct," In fact, Lord Campbell's note to Mr. Cobb, 
while it is an admission of a foolish offence in one anxious to be 
considered a man of letters, was apparently written by a person 
who has no sense of the duties of a historian, and no shame at 
being detected in a flagrant violation of the most important of 
them. Lord Campbell improves upon Lord Mansfield, and im- 
putes to him the clap-trap of saying, " the air of England has 
long been too pure for a slave to breathe ; " that " villeinage had 
ceased in England, and could not be revived ;* and, "I care not 
for the supposed dicta of judges, however eminent, if they be 
contrary to its principles." Lord Campbell, moreover, makes a 
present to Lord Mansfield of a Latin quotation — 

" Quamvis ille niger, quamvis tu candidus esses ;" 

And invents for him a melodramatic ending, thus — " Let the negro 
be discharged !" These rhetorical flourishes are not only absolutely 
the interpolations of the biographer, but they are, as Mr. Cobb 
shows (p. 169), very infelicitous attempts at speech manufacture ; 
for in M. v. Inhabitants of Thames Ditton (3 Doug., 300), thirteen 
years later than Somersett's case, Lord Mansfield stated that his 
decision " went no further than that the master cannot, by force, 
compel the slave to go out of the kingdom ; " and that " villeins 
in gross may, in point of law, exist at that day." 

Let us, however, carefully abjuring Lord Campbell's spurious 
version, note the result of what really transpired in court on this 
occasion. Mr. Stewart, it appeared, had brought over, in 1769, 
the negro Somersett with him from Virginia to England, and 
intended to return to America so soon as his business was com- 
pleted. The negro served Stewart from the time of his arrival 
until 1st October, 1771, when he abandoned the service without 
the consent of his master, and thereupon Stewart delivered 
the negro to a shipmaster, for the purpose of being carried 
back to America to be sold ; whereupon a writ of habeas 
corpus was issued against the shipmaster on behalf of Somer- 
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Sett, and the case was decided in his favour. Referring to the case 
of the "slave Grace" (2 Hagg. 105), which is especially inte- 
resting, as containing the comments of Lord Stowell upon thia 
judgment of Lord Mansfield's, though the actual question before 
him was, whether, upon the return of a slave to the slaveholding 
states, the master could re-assert his authority, we find in the course 
of his judgment he said — " It appears that Lord Mansfield was 
extremely desirous of avoiding the necessity of deciding the 
question (before him). He struggled hard to induce the parties 
to a compromise, and said he had known five cases so terminated 
Out of six; but the parties were firm to their purpose in obtaining 
a judgment, and Lord Mansfield was at last compelled, after a 
delay of three terms, to pronounce a sentence which, followed by 
a silent concurrence of the other judges, discharged this negra; 
thereby establishing that the owners of slaves had no authority 
over them in England, nor any power of sending them back to 
the colonies. Thus fell, after only two-and-twenty years, in which 
decisions of great authority had been delivered by lawyers of the 
greatest ability of the country, a system confirmed by a practice 
which had obtained, without exception, ever since the institution 
Gf slavery in the colonies, and had likewise been supported by the 
general practice of the nation, and by the public establishment of 
its government, and it fell without any apparent opposition on 
the part of the public. The suddenness of the conversion almost 
puts one in mind of what is mentioned by an eminent author on 
a very different occasion in the Roman History (ad primum 
nuntium cladis Pompeianm populus Bornanus repente /actus 
est alius) — the people of Rome suddenly became quite another 
people. 

"The real and sole question which the case of Somersett brought 
before Lord Mansfield, as expressed in the return to the manda- 
mus, was, whether a slave could be taken from this country in 
irons, and carried back to the West Indies to be restored to the 
dominion of his master. And all the answer, perhaps which 
that question required was, that the party who was a slave could 
Bot be sent out of England in such a manner, and for -aueh a 
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purpose ; stating the reasons of that illegality. It is certainly 
true that Lord Mansfield, in his final judgment, amplifies the sub- 
ject largely. He extends his observations to the foundation of 
the whole system of the slavery code; for in one passage he says — 
1 that slavery is so odious that it cannot be established without 
positive law/ Far from me be the presumption of questioning 
any obiter dictum that fell from that great man on that occasion ; 
but I trust that I do not depart from the modesty that belongs 
to my situation, and I hope to my character, when I observe that 
ancient custom is generally recognized as a just foundation of all 
law ; that villeinage of both kinds, which is said by some to be 
the prototype of slavery, had no other origin than ancient cus- 
tom ; that a great part of the common law itself, in all its rela- 
tions, has little other foundation than the same custom ; and that 
the practice of slavery, as it exists in Antigua and several other of 
our colonies, though regulated by law, has been, in many in- 
stances, founded upon similar authority" Lord Stowell further 
says—" Thus fell a system which had existed in this country 
without doubt, and which had been occasionally forced upon its 
colonies, and has continued to this day — that is, above ten years— 
without further interruption." In relation to the "air of our 
island being too pare for slavery to breathe in/' he observes — 
" How far this air was useful for the common purposes of respira- 
tion, during the many centuries in which the two systems of 
villeinage maintained their sway in this country, history has not 
recorded." 

The whole of this judgment is worth examination; and the real 
history, character, and value of the Somersett case cannot be 
understood without studying Lord Stowell's masterly criticism of 
the authorities, and consideration of the principles applicable to 
the question before him* 

The explanation of the course which the decision in the 
English court took, may be referred partly to the influence 
which popular opinion exerted over the judicial mind. Slaves 
were bought and sold in the London exchange. The representa- 
tives of his Britannic Majesty on the colonial bench administered 
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the law which recognized the institution of slavery ; but public 
feeling was setting strongly against the system. This, somewhat 
late, had its operation on the legislature. The slave trade was 
the first attacked in 1788, when a bill was brought into the 
House of Commons to restrict it It was abolished in 1807. 
The sentiment of hostility to slavery founded on humanity grew 
eventually sufficiently patent to cause the celebrated step — that of 
the final total emancipation throughout the whole British empire ; 
but that the reasons advanced in his judgment by Lord Mansfield 
are satisfactory, or that the arguments adduced by the bar were 
appropriate, or the subsequent pamphlet criticism philosophical, 
cannot, we think, be truly affirmed Mr. Hurd complains, with 
great justice, that he does not find either in the English reports 
or treatises on the subject, any enunciation of definite principles 
of international jurisprudence ; and that the loose and unscientific 
use among our jurists of the terms, positive law, natural law, 
municipal law, international law, law of nations, &c, interferes 
with the value and perspicuity of our judicial authorities and 
legal writers. While Mr. Hurd, in his comment upon Lord 
Mansfield's judgment, admits its inconsistency, and the un- 
soundness of the reasons expressed therein, he justifies its con- 
clusions ; for he contends that, on the theory of public law 
determining the "location of sovereign power" over persons 
and things in the American colonies, there was a gross 
inconsistency in his refusing, as a judge, to give a quasi-inter- 
national support in England to the condition of slavery which he 
acknowledged to be lawful in the colony ; for Lord Mansfield 
held not only that Somersett was legally a slave in the colony, 
but that the law by which he was held as a slave, rested upon the 
same supreme source of law upon which the territorial law of 
England depended for its coercive power in England, viz. : — 
parliament, or the crown and parliament. 

" But Lord Mansfield's conclusions may be justified," says Mr. 
Hurd, "by the fact, that the law of nations ('universal jurispru- 
dence') had ceased to support slavery long before Somersett's case. 
From the middle ages to the present day, every European state 
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has claimed and exercised the power to recognize or not to* 
recognize the bond status of strangers. And when nations' have 
not allowed their own subjects to hold negroes in slavery, they 
have, almost without exception, rejected the claims of foreign 
Q'.vner3 voluntarily entering their dominions. Their right so to 
do has never been questioned."— (Hurd, 374.) This beiag the 
state of the laws of certain civilized kingdoms, the universality in 
jurisprudence, on which property the law of nature depends, was 
not, at the time of Somersett's case, such as to support the bond 
condition and its consequences contended for. The law of the 
colony, which was in this respect a foreign jurisdiction, was 
"jural" in and for the colony itself. But the law of England 
attributed the right of personal liberty to all natural persons 
within its territorial jurisdiction. The jus gentium varies at dif- 
feren t times. Legislation and received judicial decisions may 
deprive an accepted rule of law of its universal character. 
About the epoch we have been referring to, the relation be- 
tween master and slave had been subjected to the process of 
being unsettled, and it happened that Somersett's was that on 
which " a' judicial tribunal had been obliged to decide in a con- 
troversy between the master and slave, whether such a right of 
private dominion and correlative obligation could be maintained 
in England." The sale of slaves in our seaport towns, and the 
continuance of enforced servitude of negroes brought over to 
England, remained in practice, its legality or illegality not being 
definitely raised in a determinate form, till the right was brought 
to an issue by the dispute between Mr. Stewart and his negro. 

The uncertain state of the law with respect to the subject 
before us, in the last century in England, may be observed in the 
course of the discussion already adverted to. Thus we see, with 
regard to the question of the effect of the religious tenets of the 
slave, or the physical fact of his having been subjected to baptism, 
great difficulty seems to have existed. 1 " There was once a doubt," 
says Lord Hardwicke, " whether if slaves were christened they 

1 In Home's '^Memoirs " it is said, that " Saracens who are taken by 
Christians, or bought, and brought to Christianity by grace* ' become free. 
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would not become free by that act ; and there were precautions 
taken in the colonies to prevent their being baptized, till the 
opinion of Lord Talbot and myself, then attorney and solicitor 
general, was taken on that point. We were both of opinion that 
it did not at all alter their state/' — >Pearne v. Lisle, (Ambl. 75, 
anno 1769.) Moreover, in the same case, the opinion of Lord 
Holt, C. J., that the moment a slave sets foot in England he 
becomes free, is denied ; while, in 1762, the claim as to a negro 
(of whom it was thought advisable to own that " he had been 
baptized") having arisen Lord Northington declared that, " As 
soon as a man sets foot on English ground he is free ; a negro 
may maintain an action against his master for ill-usage, and may 
have habeas corpus if restrained of his liberty." 

We may indeed perceive, that the mutability of the law was 
expressing itself in the irregularities and discrepancies which we 
observe in the interpretation of the common law of the realm, 
just as the law of nations, depending as it does on the juridical 
and mutable action of states, is itself liable to change, " It is 
capable (says Dr. Whewell) of progressive standards ; it is fixed 
for a given time, and obligatory while it is fixed ; but it must 
acknowledge the authority of morality, and must, in order to con- 
form to the moral nature of man, become more and more moral." 
Thus the " change in the law " is noticed by Lord Stowell as 
having been introduced by Lord Mansfield in the Somersett case, 
was one of which he was the instrument, but which was the 
result of that which makes and changes human opinion at all 
times. 

Before we glance at the jurisprudence of other states of Europe, 
with a view of seeing what has been the course pursued with 
regard to the subject we are considering, we may refer to the 
case in Scotland so often mentioned, Knight v. Wedderburne, 
(1775-8.) That it caused a great sensation is evidenced by the 
fact that Boswell (whose predominant passion was to push him- 
self into every thing that was making a noise in society, and to 
endeavour to attract a share of any passing notoriety) induced 
Dr. Johnson to talk and write on the subject. The great majority 
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of the lords of session decided for the negro, he tells us ; while four 
(including of course Lord Monboddo) " maintained the lawfulness 
of a status which has been acknowledged in all ages and countries, 
and that when freedom flourished a$ in old Greece and Rome." 
However, the court held, " that dominion assumed over the negro 
under the law of Jamaica, being unjust, could not be supported 
in this country to any extent ; that therefore the defender had 
no right to the negro's service for any space of time, nor to send 
him out of the country against his consent." In 1757, another 
instance occurred of a slave rebelling against his master's right ; 
but the negro died before the case was decided. It is curious 
that, during this period, there were actually classes of colliers, 
coal-heavers, and salters> in Scotland, whose status was that of 
slavery or bondage, being bound for life to particular collieries and 
works, and transferable with them by the masters. The 15 Geo. 
III. c. 28 (1775), was passed to put an end to this state of things, 
and this not being effectual, another in 1799 was passed to en- 
force the reform. 

Amongst the anomalies with which the law of slavery in 
England was beset was this: that the statute book and treaties con- 
tained undoubted recognition of the principle of the institution, 
while judicial authorities and public opinion were condemning it 
By Wm. III. c. 26, the trade in Africa, which signifies especially 
" the slave trade," is recited to be " highly beneficial and advan- 
tageous to the kingdom, and to the plantations and colonies 
therewith belonging. " By Article 12 of the treaty of Utrecht 
(between Great Britian and Spain, 1713), there was granted "to her 
Britannic Majesty, and to the company of her subjects established 
for that purpose," the contract for introducing negroes into 
Spanish America for thirty years ; and facilities for selling them 
were given. The 23 Geo. II., a 31, recites that it was necessary 
to supply the plantations and colonies " with a sufficient number 
of negroes at reasonable rates." The 29th section, however, 
shows that the distinction was made between kidnapping and 
violent seizing " natives, to the prejudice of the said trade," and 
the peaceful purchase of slaves from African slave-dealers. This 
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conscientious difference, we may observe, seems to have existed 
from much earlier times. 1 Hence we see, notwithstanding, that 
in 1640 it had been resolved " that the air of England was too 
pure for slaves to breathe in/' negroes were by legislation 
treated as articles of merchandise, and subjects for commercial 
treaties ; and that " odious '* slavery was in the colonies proper, 
because profitable. 

The latest case in which any decision upon the statutes relating 
to slavery has taken place, is Santos v. Illidge, in the Common 
Pleas, 28th June, 1859, reported in the Weekly Reporter, 1858-9, 
p. 669. Here the defendant was one of the directors of a mining 
company in Brazil The company was formed between the 
passing of " the slave trade act, 5 Geo. IV. c. 113, and the 6 and 
7 Vict, c. 98 — ' an act for the more effectual suppression of the 
Slave trade.' " The mines were worked by slaves ; the Brazilian 
laws recognizing the lawfulness of slavery. The company came 
to be wound up, and an order was made to sell its effects ; and 
one curious point is, that the Lords Justices ordered that the slaves 
and their offspring should be sjld to any person not being a 
British subject. Accordingly the defendant went to Brazil and 
contracted to sell them to the plaintiff. The British consul at 
Rio, however, sent him word, that if he sold them he should send 
him under arrest to England for trial ; whereupon the defendant 
refused to complete the contract with the plaintiflj and for this 
breach the action was brought. The court of Common Pleas held 
the statutes were clear on the prohibition of a British subject 
entering upon such a contract, and that, being illegal, the 
judgment must be for the defendant. This decision leaves the 
question in a curious position ; for the slaves cannot be held or 
transferred, and by the Brazilian law it is said they cannot be 
freed. 

Turning now to France, we find, during the earlier colonial 
period, that there the home national feeling was uncongenial to 
that servitude, which, nevertheless, was permitted and legally 
regulated in the plantations of this country. Mr. Hargrave, in 

1 Wheaton on International Law, pasdm. 
VOL. VIIL NO. XV. * E 
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his argument in Somersett's ease, says — " In Prance the law iat 
particularly explicit against regarding the lew loci in the ease of 
domestic slavery; and though in some of the provinces a remnant 
pf the ancient slavery is still to be seen in the persona of the 
• serfs/ or 'gens de main-rnorte,' who are attached to particular 
lands, as villeins regardant formerly were in England, yet all the 
writers on the law of France agree, that the moment a slave 
arrives there from another country, he acquires liberty, not in 
consequence of any wiitten law, but merely by long usage having 
the force of law/' Wicquefort relates an occurrence when the 
Russian authorities made " tant de bruit* " about an unfortunate 
Pole who went to Holland attached to the Muscovite embassy, 
and was unwilling to return to the country, "ou tout lemonde est 
esclave" and the Dutch authorities were forced to affect to search 
for the fugitiva Wicquefort commenting upon this declares — 
" Le Polonais n estoit point esclave n6 du Czaar ; et s'il lestoit 
deveiiu en allant demeurer en Moscovie il recouvra sa liberte 
naturelle en mettant le pie dans un pais qui ne nourrit point 
d'esclaves, et oil on ne devroit point s<javoir ce que c'est que de 
servitude ou d'esclavage. Les jurisconsultes Francois disent que 
Fair de France est si bon et si benin que d&s qu'un esclave entre 
dans le roiaume, mesme & la suite d'un ambassadeur, il ne respire 
que liberte et la recouvre aussi-tost." 

Mr. Hurd quotes on this subject Bodin's Republic, B I., c. 5. 
from Knolles' translation, 1606, p. 42. " But in France, although 
there be some remembrance of old servitude, yet it is not lawful 
thus to make any slave, or to buy any of others, inasmuch that 
the slaves of strangers, so soon as they set their foot within France, 
become frank and free, as was, by an old decree of the court of 
Paris, determined against an ambassador of Spain, who had 
brought a slave with him into France/' This, by the way, though 
a very good authority as to the law which should affect private 
persons, cannot be justified upon the principles laid down as to 
the privileges of ambassadors. 

Again, a Geneva merchant having brought a slave into Thou- 
louse, whom he had bought in Spain, and who asserted his liberty 
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in the French town, found, to his amazement and disgust, that 
the magistrates were bent upon giving the slave his freedom. 
. Barrington, in the statutes, p. 254, says — " It appears from 
Boulainvilliers, that the question was formerly much agitated in 
the French courts of justice ; but in the Institutes Coustumifrres 
(1679), it is laid down with great precision, that a slave becomes 
free as soon as he enters the French territories, and is baptized. 
"Toutes personnes sont franches en ce Royaume, et si-tost qu'un 
esclave a atteint le3 marches d'iceluy se faisant baptizer est 
affranchl" So in Remarques du Droit Francois (1680), the same 
doctrine, that the French kingdom knows no distinction of per- 
sons, bond or frea Although these passages are conclusive as to 
the theory of French law, and as bearing upon the general law 
of nations, yet, in fact, serfdom in a very stringent form existed 
at this time, and long after, in France. As regards " the incom- 
patibility of slavery with the soil or with the air of France," it is 
said, " many persons (the serfs or mainmortables — they had other 
denominations) in different parts of that country continued, until 
its convulsive revolution, to exist in a condition which, if it were 
not, strictly speaking, slavery, undoubtedly bore a very strong 
resemblance to that status/' 1 

Lack of space prohibits our following the authorities bearing 
upon the laws of other states, which may be found collected in 
the State Trials (vol. 20), and in the 8th chapter of Mr. Hurd's 
treatise. The latter writer comes to the conclusion which we will 
quote, as we think it is perfectly sound. — "If, then, at a date 
shortly before the American revolution, the practice of British 
and European judicial tribunals, and the writings of private 
jurists indicated any rule respecting the international recognition 
of the rights of an alien owner, and the correlative obligation of 
his slaves existing under the law of their domicile, that rule was, 
it would seem, that in a country wherein the condition of slavery 
could not exist as an effect of the internal or local law, or wherein 
no domiciled subject, of whatever race or complexion, could be held 
in slavery, the correlative rights and obligations of masters and 
J 20 State Trials, 1370. 
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slaves domiciled in other countries, could not be protected and 
enforced by the judicial tribunals of the forum."— (§ 265.) 

It is readily seen how the institution of slavery has been, during 
later periods, a fruitful source of questions arising between 
nations and governments, and has occasioned appeals to inter- 
national law, a consideration of their " conflict " as it has been 
termed. Hence in a treatise like that of Mr. Hurd, it became 
essential to define, as he has undertaken in his first chapter, the 
terms used by writers on jurisprudence, and to consider the 
principles which lie at the base of recognised systems of law 
among civilised communities. The vague employment of lan- 
guage has produced at all times much ambiguity in this department 
of legal study, and causes, moreover, a great distaste to its study. 
As Dr. Maine has well said, in a paper read before the juridical 
society, the English language comprises fto true juristical 
phraseology. " Our English law terms are strictly terms of art, 
and it would be absurd to attempt to strain them beyond their 
^ell-defined, long-accepted, and technical meaning. The language 
then which must be used for questions of universal jurisprudence 
is popular language, infected with all the vices of common speech, 
vague, figurative, and general. In employing it for such an ex- 
amination of these questions as is appropriate to closet study, it 
is necessary to be constantly limiting and qualifying it, to be per- 
petually weeding it of metaphor, and to be carefully cleaning it 
from the misleading suggestions which lurk in mere arrangements 
of words and collocations of phrases." The facts here mentioned 
will explain in great measure why it is so common to find in legal 
authors on these subjects, such hard writing, involved style, and 
sometimes repugnant doctrines. Another explanation is indicat- 
ed in the following remark of Bentham : — <c Of what stamp are 
the works of Grotius, Puffendorf, and Burlamaqui? Are they 
political or ethical, historical or judicial, expository or censorial ? 
Sometimes one thing, sometimes another, they seem hardly to 
have settled the matter with themselves. A defect this, to which 
all books must almost unavoidably be liable, which take for 
their subject the pretended law of nature; an obscure phantom, 
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which; in the imaginations of those who go in chase of it, points 
sometimes to manners, sometimes to laws, sometimes to what 
law is, sometimes to what it ought to be" 

. A third element of difficulty is, that international law, or the 
law of nations, in the sense of a rule of which nations are the 
subjects — is subject to change, not simultaneous, among all the 
nations recognizing such law. Among the peoples of antiquity, 
for instance, slavery was universally recognized, by the " natural 
reason " of mankind, as a legal condition. "Summa igitur di- 
yisio de jure personarum haec est quod omnes aut liberi aut servi" 
(Inst. Lib. I. Tit 3). But the history of civil and municipal 
institutions shows how the principles and language applicable in 
one century and one locality, are inappropriate in another, and 
how contradictions in authorities thus arise. Moreover, the older 
writers, whose opinions are so often invoked, confound their theories 
of what international law should be (if it conformed to the " law 
of nature"), with their statement of what the international law is. 
In the observations however, which we have here taken the op- 
portunity of making, we have necessarily not been able to stop ttf 
explain any peculiar signification which the authors referred to 
have attached to the terms they have used. 

In the United States of Ameripa the position of slavery, both 
in a legal and social view, necessarily assumes an importance and 
value which is by no means diminishing. The evils which this 
institution imposes oji that noble country — the wonder of modern 
times — are undeniable ai^d lamentable. It was thought no crime 
or error in the mother country to plant the tree; but the fruit is 
daily becoming more ajid more baleful and poisonous. The 
abolitionists on* the one hand, in many instances, by their 
intemperate and narrow views of the real state of the case and 
its appalling difficulties ; and slaves-owners, on the other, by their 
selfishness and obstinacy, have so dealt with this vital question, 
that the constitution is endangered. In the mean time, general 
society and public opinion throughout the world is becoming more 
and more pronounced. Russia even — the mighty representative 
of absolute imperial government — is making huge efforts and sacri- 
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fices to throw off the degrading incubus. Any sincere or candid at- 
tempt made in America to escape from or mitigate the cruel evil they 
have inherited, should receive warm sympathy from Englishmen. 
Inherent in the legal relation of the subject itself, we have 
seen there are great difficulties. Prejudices, leanings, sympathies, 
even on the Bench, are not the least sad features which one is* 
obliged to note. It would be absurd for an English lawyer to 
point to them as belonging to our American brethren exclusively : 
they are only enduring what we have passed through. The 
administration of the law, when it is applied to questions of this 
mutable character, will, to some extent, follow and be coloured by 
the current feelings and ideas of the society whence judges spring, 
and where they mingle. And yet it is to be regretted that such 
marked and fundamental antagonism exists on the bench of the 
Supreme Court of the United States, as that exhibited in the well- 
known case of Bred Scott v. Sandford. " It appears," says Mr. 
Justice Carter, in his judgment in this case, " from what has taken 
place at the bar, that notwithstanding the language of the con- 
stitution, and the long line of legislative and executive precedent 
under it, three different and opposite views are taken of the power 
of Congress respecting slavery in the territories. One is, that 
though Congress can make a regulation prohibiting slavery in a 
territory, they cannot make a regulation allowing it : another is, 
that it can neither be established nor prohibited by Congress, but 
that the people of a territory, when organized by Congress, can 
establish or prohibit slavery : while the third is, that the con- 
stitution itself reserves to every citizen who holds slaves under the' 
laws of any state, the indefeasible right to carry them into any 
territory, and there hold them as property/' 

These are, indeed, grave questions to have been left open so 
long. The learning brought to bear upon them, and the nature 
of the arguments urged, must be sought for in the report of the 
case, which will well repay perusaL 

Before the English jurist cast opprobrium at his American 
brethren, for the doubts and incongruities there subsisting on the 
" Law of Slavery/' he will do well to review the history of oO* 
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<hro judicial decisions, and the anomalies in our own reports. 
Too great vainglorying in our legislative achievement in 1833 
tnay, to some extent, be neutralized, by considering how great 
men and great parties long opposed emancipation ; and how it 
was eventually forced upon those interested in the abolished sys- 
tem. Better cause for triumph will be shown when our West 
Indian colonies have recovered their prosperity, and the coloured 
population are seen to be exhibiting healthy industry, and using 
for social improvement the freedom which was gained for them. 
No agitation, argument, or combination, would be of so great 
force as that derived from the evidence of a free negro population 
elevating itself to an eminence the possibility of which is now 
plausibly denied. 

In conclusion, we commend both the works of Mr. Hurd and" 
Mr. Cobb to those interested in the " laws affecting slavery/' Mr. 
Hurd'fi is an elaborate and able law book ; and Mr. Cobb's, in; 
spite of the partisanship, and popular and declamatory discussion- 
of some facts, contains much that is interesting, and not usually 
met with in treatises claiming to be law books* 
- Mr. Wright, in his interesting paper, where he has learnedly 
traced the course of ancient slavery in England, till it merged in. 
the villenage of the Norman and subsequent government of the 
country, has remarked, that the copyhold tenures of the present 
day are the sole legal remains of villenage ; nor was it until the- 
courts of justice, with a strong sense of equity, had interfered to' 
establish legal rights between the cultivators of the soil and the 
feudal lord, that the former obtained an independent position in 
relation to property, Mr. Wright aptly quotes the remarks of 
Lord Wynford (in Garland v. Jekyll, 2 Bing. 292), with which 
we must conclude : " It is to lawyers in Westminster Hall — and 
I speak of it with pride — that slaves (for such was the state of 
men in pure villenage) are indebted for the permanency of their 
property, and that right in society which permanency in property 
has conferred upon them. It is by the establishment of customs 
referable to copyholds, as established in courts of justice, that this 
permanent interest has placed copyholders in the happy situation' 



J6 Extract of Lord BrougharrCs Letter to 

in which they are now found. The copyholder now has a present* 
interest in bis estate so long as he performs his services; and the 
lords have certain rights and dues : and, so long as the copyholder 
performs his services and pays his dues, he has the same per-, 
manent interest in his estate as if it were freehold/' 



Art. V.— EXTRACT OF LORD BROUGHAM'S LETTER 
TO THE EARL OF RADNOR 

" Bkougham, October 9, 1859. 

" /"CERTAINLY, therefore, we have a right to complain of the 
^-^ .late session in comparison with almost any of former, 
years, both for the important measures of law amendment which 
were suffered to drop, and for those which were absolutely opposed 
and rejected. Of the latter, the loss most to be regretted is of 
the provisions agreed to by our House after full discussion and^ 
unsuccessful opposition, but thrown out in the Commons, for im- 
proving the procedure in the Divorce Court. One of the very 
few subjects upon which you and I have always differed, was the 
House of Lords' jurisdiction (for, under the name of legislation, 
such it really was) to dissolve marriage. I have no manner of 
doubt, that with the same repugnance to divorce by a court you 
must be of opinion that at least the same security possessed by. 
the Lords against fraudulent collusion which you deemed all 
too little, should be possessed by the n$w court, to whom, 
substantially the jurisdiction is transferred, that it should, 
have the means which we had of protecting itself from such 
frauds, and which in many cases proved effectual, though certainly 
not in all. Any person having an interest in preventing the 
divorce, or the remarriage of the parties, or any friend desirous of 
preventing it for the sake of the parties themselves, could suggest 
to the Peers circumstances within his knowledge, and thus lead 
tp the examination of evidence which might occasion the rejection 
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of the bill — suggestions and evidence which the parties would 
have carefully kept from the knowledge of the House, I have 
known many instances of this* Now, no such information can pos- 
sibly reach the Divorce Court, no suspicions be raised in the minds 
of the judges, because no person can possibly communicate with a 
judge upon any matter judicially before him. I therefore pro- 
posed that the Attorney-general should watch each case, to whom 
any person might make a communication, and that he should 
have the power of calling the evidence suggested as likely to 
prove fraud and conspiracy. In the Privy Council no extension 
of a patent can be given without the presence of the Attorney- 
general, or some one on his part ; yet all the facts are before the 
Judicial Committee ; and, therefore, the only advantage of the 
Attorney-general's assistance is> that he may argue the case, 
and act as assessor to the court. In the Divorce Court it is far 
otherwise ; facts may be brought to the Attorney-general's know- 
ledge which, if proved before the court, would at once defeat 
the attempts to obtain a sentence. The opposition to this plan 
was grounded on the assertion, that in many cases there would be 
no such information conveyed to the Attorney-general, and that 
in all cases there would be the expense of his attendance. Sup- 
pose this to fall upon the parties, it would be a very immaterial 
addition to their costs ; but why should it not be borne by the 
public, if it is as necessary to protect the judges in the discharge 
of a most delicate and important office, as to pay them their 
salary for discharging its duties ? For the short time that this 
jurisdiction has existed, I have myself known two cases of 
conspiracy which the intervention of the Attorney-general would 
have at once made desperate ; and a third case has been stopped 
by a mere accident leading the court to call for a document 
which, without any accident whatever, must of necessity have 
been produced had the Attorney-general assisted. 

"The Chancellor highly approved of this provision, and upheld 
it with his, usual ability ; indeed he had experience of it from 
having attended in divorce cases, as well as from what he had 
lgng known of the procedure in our House. m He had always beei^ 
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a strenuous advocate for the transfer of the jurisdiction from 
Parliament to a Court, and was favourable to the suggestion many 
years ago, of my committee upon Privy Council procedure, that, 
rather than allow it to remain in the House, it would be better 
to vest it in the Judicial Committee. He also agreed with the 
supporters of the bill in 1857, that there was no ground for* 
alarm as to the increase of applications for divorce, because he 
well knew that in Scotland, where the dissolution of marriage' 
Could always be obtained by a suit in the court, the cases were 
extremely rare of it being thus obtained. The experience of the 
new court bears witness to the soundness of our opinions on this 
point. There have not been a greater number of divorces granted 
than the proportion of the population in the two countries would 
have led us to expect. 

" You may recollect that your objection to the action for crimi- 
nal conversation, now put an end to by the new course of procedure, 
rested in part upon the indelicate nature of the evidence generally 
adduced ; but the details of the Divorce Court, especially in suits 
for impotence, very far exceed all that the trials at Nisi Prim 
used to exhibit. Accordingly, the Consistorial Court was always 
in the practice of hearing such cases with closed doors ; and the 
Chancellor very naturally considered that the Divorce Court 
having succeeded to their jurisdiction, the same leave should be 
given to it of excluding the public. He merely proposed to vest 
a discretionary authority of this nature in the judges, and it 
was taken for granted that they would exercise the power with 
a sound discretion. Unfortunately, from an over-jealousy 
founded on a sound principle, but carried to an unreasonable 
excess, this provision, which we had after much discussion 
adopted, was rejected in the other House, and I will add that 
Sir R. Bethell received very little of the support, which he 
had every reason to expect, either on this or on the provision re- 
specting the Attorney-generaL The Divorce Bill owes as much 
to Mm as any important measure ever did to a minister 
or a member of parliament. He carried it through the Commons 
two years ago, when it had to encounter a most formidable oppo*~ 
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fition, led by Mr. Gladstone with his accustomed eloquence and 
skill. The provisions respecting the Attorney-general coincided 
with all my right honourable friend's strong opinions upon the 
jurisdiction of the court, and I have no doubt that the other 
proposal respecting private hearings, must have had his concur- 
rence also. The lateness of the period in the session at which this bill 
went down from the Lords, is the only explanation I can give of the 
Attorney's failure to carry through its most important provisions. 
" When I congratulated you, two years ago, upon the passing 
of the Act to remove the stigma on our law, of its being the 
only system of jurisdiction in the world which regards breach 
of trust as no offence, I could not foresee that still greater 
necessity for making such acts severely punishable, would 
soon appear to exist than those which gave occasion to the 
measure of 1857. There have, of late, been the most 
flagrant cases of dishonesty in professional men — solicitors em- 
bezzling the money of their clients, and speculating with it to 
the ruin both of their clients and of themselves. The misery 
thus entailed on so many persons, families plunged into 
absolute destitution by those whom they had intrusted with 
their whole property, and the scandal brought upon the 
profession, has prompted a most able and respectable member 
of it (Mr. Cox), to propose that no solicitor should bo allowed 
to embark in any other concern than in his proper business. 
It appears, however, that this is open to grave objections. 
A person so dishonest as those have proved whose offences give 
rise to the proposal, would underhand, and in the names of others, 
evade any such prohibition. We may remember a similar sugges- 
tion, where some bankers were found defaulters, and it was pro- 
posed that no one should be allowed to issue notes without adding 
to their designation as bankers, that they were also engaged in 
such and such a concern. The clients of a solicitor have more 
access to circumstances affecting his credit than the customers of 
a banker ; and it happens in most cases that they are not suffix 
ciently alive to what should excite their suspiciona 
L * The frauds of which I am speaking, like all other breaohefr ef 
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the law, are greatly facilitated by the easy means of conveyance 
both on sea and land. Nor is it to be doubted that the difficulty 
of securing in one country those who escape from either their 
creditors or prosecutors in another, requires to be met by treaties 
between different states, more effectually than by the present 
course of proceeding. The variety of judicial procedure, including 
police, in neighbouring countries, offers very great impediments to 
extradition, which ought to be made so easy as almost to be q, 
matter of course in the case of all but political offences. Before 
trial or before judgment in an action, there may be some 
difficulty in defining the proof which ought to be required. But 
after either judgment for a debt, or finding of a bill for an 
offence, or judgment of outlawry, there ought to be no difficulty 
in obtaining the defaulter's person. Certain it is, that while the 
intercourse between neighbouring states continues to be upon its 
present footing, the law, both civil and criminal in each, cannot 
be said to have any force against parties who are able and willing 
to change their residence. 

"Before closing this letter, I cannot help mentioning a circum- 
stance whioh has interested me very much ; and, though it has no 
immediate connection with law amendment, it relates both to 
the legal profession, and to the interests of a large portion of our 
fellow-creatures, who have long suffered under the wretched 
system prevailing in too many parts of the new world — the 
coloured race. A letter has been addressed to me by one of that 
class, admirable for its sound sense and good composition. The 
writer 1 has for some time devoted himself to literary pursuits, and 
it is easy to perceive with abundant success. He feels the diffi- 
culty of attaining that object on which his heart is bent, the ele- 
vation of his brethren to a level with the whites; but he conceives 
most rationally and soundly that, if individuals aspire successfully 
to eminence in professions which have influence on society, by 
degrees the difference of colour, the only mark of their slavish 
.origin which now remains, will cease to operate their exclusion, 
and, as it were, alienship from the rest of the community, H9 
has accordingly been studying with a view if possible of entering 
1 Mr. E. W. Reeves. 
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Cut profession. He thinks that his brethren out of their humble 
means may help his voyage to England ; and he asks me, as the 
ancient friend and advocate of his race, to advise him how 
he shall proceed, and to tell him if he shall meet with no- 
obstruction, or may even find encouragement, among my brethren 
of the bar. I have at once answered that obstruction there will 
be none, and that I can almost undertake, for one or other of our 
equity draftsmen, or special pleaders, , receiving him as a pupil* 
He is a native of Barbadoes, and resides there. Let me add to 
the credit of the people of Brazil, that they have long practically 
treated the people of colour in all respects on the same footing 
with whites. Professional men of that caste are, in every par- 
ticular, employed and received in society without the least 
regard to the difference of colour; a statement which I was 
authorized, by the Portuguese minister, to make in our house, 
three years ago, and in so stating I was under the painful neces- 
sity of contrasting the Southern with the Northern portion of the 
American continent 

" And now, my dear old friend, the oldest now left me, as I 
shall feel too severely -when I go to the Edinburgh meeting, 
to which the great kindness of all the parties there has 
invited me, where I shall hardly see one of those whom 
we knew sixty-five years ago — I release you from this long let- 
ter ; but I must add a few words on a matter to which I alluded 
painfully last year. To-morrow I set out for our great Social 
Science congress at Bradford, where I shall be among my York- 
shire constituents, and have perfect freedom, both from them and 
from the constituted authorities of every description, spiritual 
and temporal, civil and military, to discuss, without restraint, 
subjects of all kinds affecting the well-being of the community, 
often, it may be, giving umbrage to princes, principalities, and 
powers; sometimes, peradventure, giving offence to the people in 
their various classes. Now, I can hardly think of this liberty and 
security (for such it is) which we enjoy, and not wish, with the 
same earnestness with which we ourselves prize the inestimable 
blessing, that other nations shared it, especially our nearest neigh- 
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hours. Sincere respect and affection for them is, I confess, only the > 
second reason for this wish. My first is our own deep interest in 
their possessing it My confidence is entire in the good sense 
and right feeling of the great bulk of that renowned people ; and 
with a constitutional government they never would encounter the 
hazard of being overpowered by the multitude, armed and un- 
armed Even in the present state of things we may trust the 
government and the nation— and we do trust them ;— but we 
trust our own government and our ownselves more, and we must 
be content to undergo such heavy burdens for defensive prepara- 
tions by sea and by land, as shall make attack not only impossible 
to succeed, but impossible to be attempted. The burden is- 
common to us and to our French neighbours ; and it is devoutly 
to be hoped that they, as well as we, may be relieved from it, for it 
presses severely upon all." 



Art VI— CONSTITUTIONAL* RELATIONS 

BETWEEN 

GREAT BRITAIN AND HER COLONIES. 

1. Colonial Administration of Great Britain. By Sydney 
Smith Bei>l, of Lincoln's Inn; one of the Judges of the 
Supreme Court of the Colony of the Cape of Good Hope. 
London : Longman & Co., 1859. 

A LTHOUGH Mr. Bell's treatise does not contain facts new 
-^■*- to those who interest themselves in the subject which 
he handles, nor propound many arguments which have not before 
been urged, yet it is a volume timely and valuable. We would 
that we could dispense a thousand copies of it among the members 
of the two Houses of Parliament, and with each copy a writ of 
mandamus, compelling every one, before the next assembly of the 
august bodies, to read it and ponder over it A calm view of 
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the basis of the relation between Great Britain and her Colonies. 
— their past history, their present position, and their probable 
future — would be as advantageous to the members of the British 
legislature, as it would be a rare accomplishment ; for if there be 
one department in our governmental system which, by its bad- : 
nesa, inconsistency, and mischievousness* has deserved condemna- 
tion, it is the Colonial Office. 

It is true that, partly by the talents and labours of the late Sir 
"William Molesworth, and partly by the extraordinary growth and 
strength of certain of our colonies, the worst forms of the old, ob- 
noxious, and foolish policy in vogue among English statesmen, has 
been modified. Light has dawned in gleams upon their mind, but 
we see no generous principle in operation, which may secure the 
eountry hereafter from dangerous collision with her colonies, nor 
any guarantee that constitutional government shall, as a rigkt % 
be applied when possible, to our countrymen, who leave their na- 
tive shores to plant new nations in other climes. 

Without principle or fixed policy — unless red-tape rules may 
be called principle, and a shifting accidental mode of alternate 
interference and neglect be termed a policy — the management 
connected with our colonies has been simply vicious ; and though 
now improved, is still capricious, depending upon sundry chances 
for its application, as occasions and difficulties arise. 

The work before us expresses in clear language, and with 
incontrovertible illustrations, the history of our colonial manage- 
ment, and the condition of our colonies in respect of their 
constitutional government. The history is one of a character 
humiliating to the imperial legislature, and affords evidence of 
how little is known of the real theory of the British constitution,, 
of the rights of colonists, and generally of the philosophy of 
government And yet, England has had lessons read to her, 
severe and unmistakable — in loss of honour, blood, and treasure,, 
stern truths have been taught her. The history of the struggle 
of the United States, and its issue, ought to be enough to opea 
the eyes of any people, however proud or indifferent to speculating 
on its future. These events, which should have been ip thft 
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nation "for reproof, for correction, and for instruction," have not,' 
we admit, been altogether lost to England for these purposes 
when a colonial crisis seemed at hand ; but they have assuredly 
not, been so regarded as to produce a consistent, living, and abiding 
rule of government. 

The attempt to impose a stamp duty upon the North American 
colonies, was only the immediate and ostensible cause of the re- 
bellion ; for it formed but a part of the selfish and shortsighted 
policy which had been transmitted from one generation of legis- 
lators to another, and had alienated the heart of the colonists from 
the parent state. In 1660, the produce of the colonies was 
virtually prohibited from being exported to any foreign country. 
Three years later, no production or manufacture of Europe was 
permitted to be imported into British plantations unless shipped 
from " England, Wales, or Berwick-upon-Tweed/' and in English: 
built ships. The charters of some of the American colonies gave 
them power to express by legal acts their discontent, and in some 
measure to exercise a sort of retaliation ; but this was inadequate 
to prevent the last act of unconstitutional folly of the British 
government of that day, which resulted in the assertion of their 
independence by the United States. Not, however, until the 
issue of the struggle was uncertain, did the parliament admit that 
" taxation by the parliament for the purpose of raising a revenue 
in his Majesty's colonies, provinces, and plantations in North 
America, has been found by experience to create great uneasiness 
and disorders among his Majesty's faithful subjects." 

And it was then, moreover, that they saw the justice of enact- 
ing that "from and after the passing of this Act (18 Geo. III., 
c. 12), the king and parliament of Great Britain will not impose 
any duty, tax, or assessment whatever, payable in any of his 
Majesty's plantations in North America, or the West Indies, 
except only such duties as it may be expedient to impose for the 
regulation of commerce ; the net produce of such duties to be : 
always paid and applied to and for the use of the colony, pro- 
vinces, or plantation, in which the same shall be respectively 
levied." Though this concession came too late for the purpose of 
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averting the impending disaster, yet it established a new and 
important and leading principle. Nevertheless, at the very time, 
Pitt, who approved of the enactment, and applauded the resist- 
ance of the colonists to the imposition of the odious tax, who 
himself had extorted from the government the declaration of this 
doctrine, was holding language calculated to alarm and disgust 
them, and invoking a tyranny as galling as that he denounced. 

"Let the sovereign authority/' he exclaimed, "of this country 
over the colonies be asserted in as strong terms as can be desired, 
and be made to extend to every point of legislation whatever, 
that we may bind their trade, confine their manufactures, and 
exercise every power whatever, except that of taking money 
out of their pockets without their own consent." Our monstrous 
trade and navigation laws were still to be maintained — so we 
lost America. Freedom, independence, self-government, were 
not to be granted voluntarily to our colonists, and so they seized 
them — their birthright and inheritance — and happily have since 
maintained them. 

Mr, Bell remarks, truly enough we fear, that the policy of 
England has been based upon the doctrine of Mr. Pitt, that the 
imperial parliament has a supreme legislative power over the 
colonies ; and that his practical application of that doctrine has 
been to produce another doctrine which Lord Sheffield applied to 
the North American and West Indian colonies, viz., that "the only 
use of them was the monopoly of their consumption, and of the 
carriage of their produce." The doctrine of England's supreme 
power over colonies^ is, as Mr. Bell shews, in direct violation of 
the spirit of her constitution. The exercise of the power, he 
observes, has been limited to passing regulations, under the 
innocuously sounding names of "customs" and "navigation" 
laws ; but the "truth will probably appear to be, that the rule of 
British colonies has been as despotic in its character as ever was 
that of the Spanish rule, and that the difference has been, not in 
the character of the rule, but in the extent to which it has been 
exercised." At the same time it must be conceded (alas, for the 
idea of freedom in European states !) that; generally, the British 

VOL. VIII. NO. xv. f 



66 Constitutional Relations between 

colonial rule has been milder and mote beneficent than that of 
any other modern country. 

But what is an English colony ? Is it every province peopled 
with Englishmen, or only those founded and settled by the state ? 
In fact, the state has done very little primarily. The most com- 
mcm mode whereby a state or private body of adventurers may 
acquire new territory, is by their taking possession of what is en- 
tirely or partially uninhabited, or occupied in that way in which 
we find many countries where uncivilized tribes are dwelling. 
But such pre-occupation cannot upon any received principle be 
held to oust the right of other emigrants also to enter on, use, 
and cultivate the soil of the new country which is not actually 
occupied, nor to prohibit them from multiplying and replenishing 
the earth, and subduing it. 

The title by occupancy, then, made by new emigrants is essential 
for security and certainty, and for the prevention of dispute be- 
tween rival claimants ; but how is the definition to be given of 
what land is occupied i Can an individual colonist till ten acres 
of a huge island, and claim a run of 50,000 square miles, so as to 
exclude new-comers? Under the shelter of this title, can any 
civilized government " occupy " a huge continent with a hundred 
colonists in a remote corner ? The dog who colonized the manger 
might enunciate the principle to the amiable kine, so long as they 
only lowed and beheld the difficulty presented by the selfish 
brute, and whilst his teeth were more terrible than their horns. 
But they would not, under any circumstances, concur in the 
justice of this colonial policy, nor submit to it if they could 
resist. 

On this subject Mr. Bell waxes very bold, and his view would 
shock the patriotism of many a cockney, and raise a storm of in- 
dignation on many a quarter-sessions bench. For he, a judge of 
the supreme court of the colony of the Cape of Good Hope* says 
that in truth the title by occupancy, as that title has been 
practically understood in modern times, will not bear exami- 
nation. Neither France, Great Britain, nor Portugal, paid much 
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fcttention to it when set up by Spain/ in order to exclude 
them from South America; and, so soon as it "shall be 
worth the while of any nation, it will have as little atten- 
tion paid to it should we set up the title in order to secure 
our monopoly of Australia;" and he quotes Vatel, who, in 
reference to the possession taken by navigators says: — "Com- 
munement ce titre a 6t6 respect^ pourvft qu'une possession r£ele 
l'ait suivi de pr&s ; mais c'est une question de savoir si une nation 
peut s'approprier ainsi par une simple prise de possession des pais, 
n'occupe pas r6element et s en reserver de cette manifere, beaucoup 
plus qu'elle n'est capable de peupler et de cultiver. II n'est pas 
difficile de decider qu'une pareille pretention serait absoluinent 
contraire au droit naturel, et oppos6e aux vues de la nature qui 
destinait toute la terre aux besoins des hommes en general, ne 
donne h chacque peuple le droit de s'approprier un pais que pour 
les usages qu'il en tire, et non pour empdcher que d'autres 
n'en profitent." 

What is a reasonable claim to new territory, and what is a 
mere arbitrary capricious appropriation, without reference to the 
actual or prospective wants of the settlers, are questions for the 
most part not raised, owing to the present state of the world's 
population and national habits. The instances, however, mentioned 
by Mr. Bell, on which the title of the English government to 
land has been got up, are very instructive. One is derived from 
the history of Port Phillip : — Certain of the colonists of Van 
Dieman's land wished to form a settlement there, where it was 
actually unoccupied. The chief secretary for the colonies, Lord 
Aberdeen, refused to allow any settlement to be made there, as 
the object of the government was to concentrate rather than to 
disperse the population. Lord Glffnelg, following his predecessor's 
sagacious policy, likewise opposed the Port Phillip settlement, 
whereupon the colonists, disregarding all ministerial prohibition, 
established themselves at the particular prohibited point, and 
made their own title to it Twenty years after the far-famed 

1 To the whole of South America, by virtue of a buU from the Pope of 
Borne. 
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wisdom of the Colonial Office bad been so signally displayed, and 
its injunctions so utterly despised, this settlement, now rejoicing in 
the name of " Victoria/' was possessed of a population of about 
half a million, and its exports were estimated at about fifteen 
millions I The colony has been duly recognised, and the private 
emigrants having made a title to the place in spite of the home 
authorities, the latter admitted the title then made by the 
disobedient occupators. 

Another instance where title by occupancy has been canvassed, 
is that of the Orange River sovereignty, which is in itself a 
melancholy illustration of what cruelty, ignorance, and tyranny 
exhibited in colonial matters can accomplish, and what treasure 
Great Britain is wont to throw away, through the power committed 
by her to " public departments * and local governors. The result, 
however, is one which cannot be too deeply impressed on the 
mind of the public. The government abandoned the sove- 
reignty over the territory in question, over which we had been 
claiming, unjustly and absurdly, a " title by occupation." 

It was a different operation which was carried out in the case 
of Port Phillip. After the settlers, in defiance of the British 
government, had settled, and had made the colony valuable, the 
government asserted its authority over the colony, and the latter 
chose to accept the authority of the " parent state." But what if 
they had refused, and had determined to be self-governed ? Is 
there any principle, it is asked, which can be considered well 
founded on reason or authority, to the effect that any government 
may prevent such of its subjects as choose taking actual possession 
of an unoccupied country, or that, on such a settlement being 
established, the parent state has any right to claim sovereignty over 
it I We indeed think there i$ authority for such a claim, which 
the sooner it is overruled the better, because principle and au- 
thority are at variance. It is worth while to glance at the latter. 
Let us, for example, take the judicial dicta, quoted by Mr. Bell, 
at p. 132, where he attributes to Lord Mansfield two statements. 
First — " That all colonies have been established by grants from 
the crown." Second — " That no colony can be settled without 
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authority from the crown." With regard to these dicta, Mr. 
Bell observes that it must be taken to mean, that before British 
subjects, who have settled in any foreign country, can claim for 
that country the administration of English laws for internal pro- 
tection, or the assistance of the British army against foreign foes, 
the authority of the crown must be acknowledged, and the au- 
thority of the crown, so far as laying the foundation of individual 
titles to land extends, must be based on the fiction, that the free- 
hold of the soil vested originally in, and is held of the crown. .This 
is no doubt a very rational gloss to the text the author comments 
on, but not one, we think, which can be supported by the autho- 
rity of Lord Mansfield's name. In any other sense, indeed, of Lord 
Mansfield's statement of the law, the facte of modern colonization 
would be repugnant thereto. Thus, our modern colonies have 
been formed by bodies of British subjects going to new and uninha- 
bited countries, and establishing themselves there for the purpose 
of trade and agriculture, without any previous authority. New- 
foundland and Victoria are notable examples of this. When, 
however, either by invitation of the colonist, or without their con- 
currence, the Crown steps in to establish its rule, the fiction of 
the original derivation of title is immediately constructed. 

There is also the maxim of law — nemo potest exuere patriam, 
which, as Sir M. Foster hath said, " comprehendeth the whole 
doctrine of natural allegiance/' In Macdonald's case' like prin- 
ciples are enunciated. Upon these we will again let Mr. Bell 
himself comment He argues (p. 138) that the sense of the 
above maxim is, "that no one can disown the social community 
in which he was born ; revert to his natural rights as an inde- 
pendent man, and assert his right in defiance of, or in hostility 
to, that community. However far he may remove from his native 
country, he remains a subject of its government, bound to recog- 
nize its authorities, and to obey its laws. Now, neither the 
authority nor the laws of a government have force extra territo- 
rium even over its own subjects, except in the matter of allegiance, 
and then only to the effect of restraining the subject from doing 
any thing. extra, territqrium which may have for its end the 
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overturning of government * * *. With this qualification/ 
a natural born subject of any government, regal or republican, so 
soon as he goes without the territory of that government, assumes 
all the rights which a man born upon the earth ere any govern- 
ment had been established would naturally have, so long as he 
does not go within the territory of any other government, and so 
bring himself into the condition of obedience which every in- 
dividual, whether native or stranger, must pay to the authorities 
of the country in which he may happen to be for the time. If 
the natural-born subject of any government, after leaving the 
territory of that government, can find a country which as yet has 
been unoccupied by man, he may establish himself as free, for the 
enjoyment of all its advantages of soil or climate, as Adam was 
the first morning he found himself in Eden/' Other individuals 
may follow him in like manner, and what is true of individuals is 
equally true of collective bodies. Mr. Bell then points out, that 
though individuals and bodies may thus occupy a country, a 
government, as a natural right, cannot thus seize and appropriate 
a new country. And he concludes, that "if any of the subjects 
of a government, emigrating from its territory to a country as yet 
unsettled, choose to repudiate the authority of that government 
over the new country, and set up one for themselves, there seems 
nothing in principle which can prevent them from so doing" 
(p. 145). 

Now, we think that the learned author is right in principle ; 
but we again doubt if the ancient authorities support him. Th0 
older idea of allegiance limits, in theory as we believe, the liberty 
of private members of a nation who emigrate. It is the theory 
of those to whom we refer as authorities, but whose experience of 
colonization was that of a period very different from the last 
thirty years. 

In 2 Peere Williams, p. 75, it was said " by the Master of the 
Bolls to have been determined by the Lords of the Privy Council, 
from the foreign plantations, that if there be a new uninhabited 
country found out by English subjects, as the law is the birth- 
right of every subject, so wherever they go they carry their laws 
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with them." l Lord Mansfield, however, it should be said, dis- 
sented from this version of the report, though we know not what 
yersion of it he would have substituted for it. 

It is not however probable, that a new settlement, formed of 
emigrants from the mother country, should desire to throw off 
allegiance to her, and so lose her protection. Independence is 
coveted when the colony has waxed powerful, and her interests 
are either opposed to those of the old country, or when the inter- 
nal administration of the colony is unsatisfactory to its inhabi- 
tants. Nevertheless, it is well to investigate what is the con- 
stitutional right which is vested in the governing powers of the 
united kingdom to fix a rule over colonies. As to the con- 
stitutional right of the sovereign, independently of parliament, 
to rule despotically possessions acquired by conquest, the language 
employed in Calvin's case (Coke Rep.) would seem to sanction the 
doctrine in favour of absolutism. " If a king come to a kingdom 
by conquest, he may at his pleasure alter and change the laws of 
that kingdom ; but, until he doth make an alteration, the ancient 
laws of that kingdom remain." The leading cases of Campbell 
v. Hatt 9 and Fabrigas v. Mostyn, which will be found minutely 
reported in all their stages in State Trials (vol. 20), contain the 
best comment on the above proposition. In the former, Lord 
Mansfield said, "a maxim of constitutional law with all the 
judges in Calvin's case, and two such men as Sir Philip Yorke 
and Sir Clement Wearg, I take it for granted, will acquire 
some authority even if there were any thing which otherwise made 
it doubtful ; but on the contrary, no book, no saying of a judge, 
no, not even an opinion of any counsel, public or private, has 
been cited ; no instance is to be found in any period of our 
history, when it even was questioned" It was not every thing, 
however, which Lord Mansfield found in Coke which he accepted 
as law ; for, during the argument, the great authority was cited 
as having laid down, that " if tlje king make a conquest of a 
Christian country, their laws remain till he gives them others ; 

1 Hargrove's argument in Campbell v. Hall, 20 State Trials, p. 295. 
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but if be make a conquest of an Infidel country, tbey are pre- 
sumed to have no laws ; he may give them what law he pleases, 
but guided by natural justice and equity." Lord Mansfield, 
however, was shocked at this distinction, which he said was 
"wholly groundless, and most deservedly exploded/' and ex- 
claimed to the counsel, " DonH quote the distinction, for the 
honour of Lord Coke." 

Nor was Lord Mansfield right in asserting that no authorities 
had been cited ; for a very eminent writer on jurisprudence, who 
has referred to the very point, was actually cited by Mr. Mac- 
donald. " I take it," said this eminent counsel, " to be clear, that 
the sovereign of the state conquers not for himself personally, 
but for the state ; and, according to this, I have a great authority 
which I shall beg leave to cite to your lordship. Vatel says, 
'It is asked to whom the conquest belongs, the prince or state? 
The question ought never to have been asked. Whose are 
the arms ; where the expense ? If he conquered at his own, yet 
whose blood is shed ? ' * Three elaborate arguments were held on 
this case, and the judgment is in our opinion the least satisfactory 
part of it. In truth, the rational and constitutional idea of 
colonies and their relations to the state had not then been arrived 
at in England. 

The weight of Lord Mansfield's authority, however, in the case 
of Campbell v. Hall, so far as the prerogative right of the Crown 
to legislate for, and tax, a conquered country, is concerned, 
must be considered to be in its favour. At the same time, we 
confess that we attach more value to the principles enunciated, 
and the arguments urged, by the very retnarkable men engaged 
in the case, especially by those who represented the plaintiff. 
The learning which this case subsequently produced, particularly 
that to be found in the second dialogue, entitled " The Canadian 
Freeholder," has been much and justly praised in a constitutional 
point of view, and as being " replete with sound and perspicuous 
reasoning." The decision arrived at by the court was, that an 
export duty might be levied by the authority of the Crown in 
the island of Grenada (which was surrendered to General Monck- 
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ton in 1762) ; and, on the particular facts of the case, the judg- 
ment may be acquiesced in, but its interest consists in the 
discussion of principles which were involved in it. Macdonald, 
Thurlow, Hargrave, Alleyne, Davy, and Glyn, were of counsel for 
the respective parties, which of itself would make it a notable 
piece of litigation. On the third and last argument, Mr. Thurlow 
(the Attorney-general) took up a position somewhat different 
from that occupied by his predecessor. He said, " If I have to 
contend for an absolute independent legislative power in his 
Majesty, I have not that idea of the authorities or of the duties of 
my profession that I could have engaged myself in the task of 
supporting it." But he found it consistent with the idea of both 
to propose the doctrine of a " subordinate " legislative authority 
vested in the Crown ; an awkward theory, and not apt for the 
argument rested on it. 

We do not fear that questions relating to conquered colonies 
like Grenada, and involving such principles as came under discus- 
sion in Campbell v. Hall, are likely to be again raised. It is not 
probable that we shall possess ourselves of any new colonies by 
conquest. Yet the doctrines held in the discussions are of great 
interest when we look to what the legal sages thought and said 
on the subject, and what is the tendency of authorities. The 
greater number and most important of our colonies are those which 
have been settled by voluntary emigration of British subjects ; 
and Mr. Bell observes, that even the hypothetical legislative 
power in the Crown, suggested by Lord Mansfield in Campbell 
v. Hall, is confined to a conquered country. Sir W. Jones 
(Charles II/s Attorney-general) said, " the Crown had no more 
right to exercise such a power than the settlers would have 
to discharge themselves of their allegiance." Mr. Lechmere 
(George I.'s Attorney) said, "that any minister who would 
advise the crown to exercise such a power would be guilty of 
high treason." And Sir Philip Yorke and Sir Clement Wearg, 
George I/s lawyers, said, " the settlers would be legislated for 
only by an assembly, or by an act of parliament/' 

The next question propounded is, if the Crown has not absolute 
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power, what are the rights of the parliament to legislate for 
possessions beyond the limits of the united kingdom? The 
constitution of the United Kingdom, its laws, and the machinery 
by which they are maintained and altered, are made for the in- 
habitants of the country itself. "What right,' 9 it is asked, "can 
parliament possibly have to legislate for a settlement made by a 
portion of their own countrymen, at the expense and risk of that 
portion, unless, at least, the settlement is to be treated as a mere 
local extension of the united kingdom, the inhabitants of which are 
to enjoy all the rights and liberties enjoyed in the united king- 
dom, parliamentary representation included ? " Lord Mansfield's 
position is, that it is "absurd that in the colonies they should 
carry all the laws of England with them— they carry only such 
as are applicable to their situation. 1 ' But this does not afford a 
satisfactory answer to the question. There is a " fundamental 
principle " of the British constitution, that the commons are not 
to be taxed but with their consent. The redress of grievances, 
and the grant of monies to the crown, have a vital correspondence 
in our constitution, the lack of which, in any colony, places it in 
a very different relation to its government. The practical answer 
to this difficulty is, in our opinion, however, to be found in the 
fact, that colonists may find it useful to forego certain of the 
privileges which they enjoyed at home, in consideration of certain 
other advantages conceded to them. * Rights/' in fact, may be 
waived for convenience sake, though they may also be insisted 
on, as was done by the United States of America ; or new condi- 
tions applicable to the wants of a colony may be invented. It is 
occasionally, and in certain stages of a colony's history useful, to 
have a government provided for it (if it is a sensible and liberal 
one), rather than that it should draw upon its own small body for 
the same purpose. But then such a colony may well contend it 
is their consent which gives the title to the exercise of such 
government, and that the question of right has not been relin- 
quished 

The question of their original constitutional rights Jias, by 
gome of the more important of the colonies, been waived by 
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their acceptance of provincial constitutions, of different kinds. 
What is now wanted, both for the colonies and England, is a 
knowledge, by the members of the houses of parliament, of what 
are the mutual rights and duties of both the parent state and the 
colonies, and of the bases of the relations which have thus arisen 
and may still arise. For whom is God's earth created ? and for 
whose benefit do colonists migrate from the parent state ? These 
are the two questions which, if satisfactorily answered, would solve 
many difficulties. To the second we at least can give a reply. 
Colonies are formed for the special benefit of the colonist, and the 
general benefit of mankind, who profit in proportion to the suc- 
cess with which old countries are relieved of surplus population, 
and new countries are opened up. 

The doctrine propounded in former ages, that colonies settled 
by Englishmen were for England's sole behoof, may be referred 
perhaps to the fact, that in those times the emigrants were drawn 
from a class of comparatively small political power, which, how- 
ever, since then has had an increasing influence over the legisla- 
ture. " For more than two centuries/' says Lord Grey, 1 " the 
great object of all European nations in seeking to obtain possession 
of colonies, was the gain supposed to accrue from the monopoly 
of their commerce, which it was the practice for the parent state 
to maintain ; while, on the other hand, it gave to their produce a 
preference in its own market" The suicidal and selfish policy of 
the commercial system of protection as applied to colonies having, 
been at last abandoned, and with it the supposed advantage of 
exclusive trading, the characteristic and indeed plausible inference 
was drawn by the monopolist politicians, as well as by others,* 
that colonies were no longer of any use to the mother country, 
and therefore they should be cast adrift. They were now suckers 
and not feeders, it was said. The colonies which had been un- 
naturally nursed, and had their commerce and political economy 
alike perverted, began on their own part tp ask whether they 
should derive any further advantage from the connection with 
the mother country, when all their supposed trade privileges were 
1 Colonial Policy of Lord John Ruasell considered. 
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removed. If the result of free-trade measures should be the 
severance of the ties which bind the mother country to the 
colonies, Lord Grey, and doubtless many other politicians, would 
deem it a grave misfortune. We, on the other hand, think 
that free-trade has caused the question as to the relations between 
mother country and colonies to be put on the straight road to- 
wards a satisfactory solution. We have already seen that the as- 
sumption of constitutional right, inherent either in the Crown or 
the Imperial legislature, to govern colonies without their consent, 
is, in spite of the ancient authorities, not to be acquiesced in at the 
present day. It becomes, then, a matter depending upon policy 
and mutual convenience, whether the connection between Great 
Britain and her colonies should be maintained as at present, or 
be varied or dissolved altogether, " I consider/' says Lord Grey, 
" that the British colonial empire ought to be maintained, princi- 
pally because I do not consider that the nation would be justified 
in throwing off the responsibility it has incurred by the acquisition 
of this dominion, and because I believe that much of the power and 
influence of this country depends upon its having large colonial pos- 
sessions in different parts of the world." Now, the first suggestion, 
as to the evasion by England of her responsibility, would not arise 
where, by mutual agreement, the bonds of union were severed. Nor 
does the remark apply where colonists have settled themselves in- 
dependently, and the mother country has stepped in afterwards and 
established governmental relations. It has never been the practice 
in England for the state to colonize ; and no contract, moral or 
legal, can be implied from the ordinary conditions, under which 
" plantations and settlements have been created/' When colonies, 
however, have come into her hands by conquest, treaty, or cession, 
the particular circumstances attending such an acquisition would, 
of course, require special consideration. 

With respect to those colonies which are unable to preserve 
their security, and which find that it is for their interest to con- 
tinue their connection with the mother country, these must 
still remain colonies, with such government as is best suited 
for the common purposes of the old and new countries. The con- 
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sent of the colony removes the difficulty we are contemplating, and 
the terms on which protection is to be afforded, can here be 
adjusted with due regard to what equity requires. 

The other opinion with regard to the power and influence 
which England derives from her colonies, though merely stated, 
as an opinion, yet deserves consideration. Mr. Bell has entered 
upon this topic rather freely, and we may perhaps be allowed to 
follow him. " It is unquestionably true/' he observes, " that the 
possession of a number of steady and faithful allies in various 
quarters of the globe, would add greatly to the strength of the 
British empire ; but so far from that warranting the inference 
which Lord Grey seems to intend to be drawn, that the possession 
of a great number of colonies in various quarters of the globe 
will add still more to the strength of the empire, because the 
connection which unites the colonies and the united kingdom 
is more dose and intimate than an alliance, it seems to do just 
the reverse. 

" It is never questioned in modern days, that an alliance be- 
tween Great Britain and the minor states of Europe, is a source 
of mutual strength to her and to them; while it is broadly admit- 
ted that the right of the sovereign of Great Britain to the minor 
kingdom of Hanover, was a constant source of weakness to Great 
Britain while it lasted ; and yet Hanover was a more favourable 
instance for the maintenance of connection than an ally can be, 

so far as closeness and intimacy were concerned 

Colonies are not closely connected with the empire as was Han- 
over, because of the accidental coincidence of its sovereignty in the 
same person as the monarch of Great Britain, and as our allies by 
virtue of the treaties found with them. They are integral parts 
of the empire, and as such must be protected and defended 
at the last extremity, and with as much pertinacity and with as 
keen sensitiveness to national honour, as if the capital itself were 
in question. It is on this account — it is on account of the iden- 
tity of interest more close than the connection of any alliance, 
however intricate — that colonies may be sources of weakness, 
rather than of strength, to the mother country." On the other 
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hand, the moral and material strength conferred upon the colonies 
by their connection as such with the mother country, must be 
fully admitted, nor can it be in equity rudely withdrawn. To 
drive them to seek protection and especial alliance with other and 
rival states, would be both wrong and injurious. In considering 
the benefits derived from our colonies, we must remember that, 
unlike other European countries, England has never drawn from 
them direct revenues for the imperial treasury. What Adam 
Smith said of her a century since is true even now, that she is, 
" perhaps since the world began, the only state which, as it has 
extended its empire, has only increased its expense without once 
augmenting its resources/' From one colony only has Great 
Britain received an accession of military strength. This is 
Canada, which at the outbreak of the Indian mutiny contributed 
a regiment to the imperial government. 

The advantages which colonists derive in the protection which 
the character of a British subject confers, and the support and 
aid which the British consular and diplomatic services afford 
throughout the habitable world, augment the responsibilities and 
risks which the mother country incurs in maintaining the cause 
of so large an offspring. Taking the view of mere interest, 
and balancing this against the (t importance " which extended 
possessions lend to a state, it would seem that these may, in not 
a few instances, be an element of weakness rather than of power ; 
and that in many cases firm and intimate treaties and the natural 
bonds of blood and language, would produce greater advantages. 
But the consideration is of great value to those who ponder not 
only on the prospects of colonies, but also on the general progress 
of our race. When a colony can stand alone, can govern and 
protect itself, and then chooses to direct its own affairs, while its 
interests will thus be best watched, no detriment will accrue to 
the parent state, if the severance be wisely brought about 

Turgot has truly said, that colonies "are like fruits which 
cling to the tree only till they have ripened.'' If, however, 
nature, experience, political philosophy, and commercial policy 
•all point to this consummation, neither the views of cabinets, the 
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pride of parliaments, the weight of government officers, nor effete 
principles of jurisprudence, can effectually oppose it The latter, 
as we believe, must be deduced, in the case of England and her 
colonies, from broader fields and more philosophical sources than 
will be found in the reports of English courts of law, or rathef 
the judgments there delivered. 

M Ships, colonies, and commerce," have a very enlarged mean- 
ing to what they had in former times. Steamers have revolu- 
tionized navigation, and free trade has emancipated commerce. 
The intelligence and wealth dispersed through colonies, the mode 
of their settlement, the experience of their government — in one 
word, the fact of their existence, growth, and power — should im- 
part to us a* lesson by which our views of their rights should be 
enlarged beyond what we find affirmed by the narrow judgment 
and limited experience of the old constitutional lawyers. 

The present government of the colonies would present a strange 
spectacle to the eye of the old " constitutional lawyers," and the 
orthodox home politician, of whom the former was wont to impute 
to the Crown an absolute power over his foreign provinces, and the 
latter (as Franklin said) seemed " to consider himself as a piece 
of a sovereign over America, and to jostle himself into the throne 
with the king, and to talk of our subjects in the colonies." Be- 
sides the high parliament at Westminster, there may be now 
seen parliaments sitting at Quebec, Sydney, Melbourne, and other 
places, affording the spectacle of constitutional self-government, 
in all respects but the all important one, of the possible control 
of the imperial legislature, and the consequent clashing of the 
elements in their constitution, when the supposed local interests 
are opposed to the imperial policy. Such, for instance, might 
occur if Canada were resolved to introduce protection principles, 
and oppose those of free-trade, which have, by the struggles and 
advanced intelligence of the mother country, been happily adopted. 1 

1 We have Lord Glenelg's authority for saying, that "Parliamentary legis- 
lation on any subject of exclusively internal concern to any British colony 
possessing a representative assembly is, as a general rule, unconstitutional ; it is 
a right of which the exercise is reserved for extreme oases, in which necessity at 
once creates and justifies the exception.'* Liberal as this doctrine reads at 
first, it contains within it the germs of disputes fatal to the connection between 
England and Jier colonies. 
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A politician or constitutional lawyer of the last generation, 
who, now for the first time, learnt what innovations had been 
made on the old systems, would be astonished to see the variety 
of experiments made to govern "plantations" without absolutism. 
He would see here, a government by a governor with a council 
of nominees ; there, by a governor and a council, partly of 
nominees and partly of elected representatives ; here, by a governor 
nominee council and elective assembly ; there, by a governor and 
executive council irremovable, and an elective legislative council 
and assembly ; here, by a governor with an executive council re- 
movable, and an elective legislative council and assembly ; now, 
the appropriation of the revenue left with the Crown ; now, in 
the hands of the colony ; here, a fixed civil list ; there, none at 
all. 1 Now, though it would be difficult to justify in theory these 
varied schemes, (and indeed in some cases it would be easy to 
poinjb out practically the evils of certain of the arrangements,) yet 
it must be remembered that the numbers of the population, its 
character and requirements, differ in different colonies. In small 
communities a parliament and responsible government would be 
far worse than such an institution in a country parish. Not only 
party feeling, small factions, heart-burnings, and bitter personali- 
ties, would be created, roused, multiplied, and ex sperated ; but 
oftentimes the conflict of private occupations with public 
functions would render such a form of government impracticable 
or mischievous. 

Although we have been to some extent drawn away from the 
consideration of the constitutional questions applicable to British 
colonies, and the more legal aspect of the subject in hand, we 
will not plead, by way of confession and avoidance, that we have 
followed Mr. Bell, as was our duty; for while, to some extent we 
have done so, there is much in his volume concerning the history 
of particular colonies, which he has given by way of illustration 
of his subject, tempting us to follow him, where, nevertheless, 
we have forborne to take this course. But in fact the subject 
is necessarily mixed up with political and economical consi- 
» Bell, p. 357. 
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derations. Nay, it hath been said, and not without founda- 
tion, that the dissensions which existed between Qreat Britain 
and her American dependencies, and which terminated in 
a fratricidal war, and the creation of a new state in the latter part 
of the last century, had no small influence over the mind of Lord 
Mansfield in the cases we have already referred to, and that the 
political and judicial sentiments were closely allied. 1 We, how- 
ever, must now conclude the observations which the topic has 
suggested to us. We may, peradventure, take another op- 
portunity of examining the history of the constitutions which are 
now in operation in Canada, Australia, and other of our more 
important colonies* Whether we do this or not, we may in the 
mean time commend Mr. Bell's volume for attentive perusal. 
Those who have read Lord Grey's work, will find in Mr. Bell s a 
commentary thereon both useful and interesting. 

The ideas of statesmen of a past generation in respect to 
colonies have been superseded, even as we have ventured to sug- 
gest the legal derisions of the last century would be, if occasion 
should arise for their reconsideration. A transition period is not 
the term to apply to that which we are living in, with regard es- 
pecially to the colonial world. With relation to the obstacles 
overcome, the direction taken, and the acceleration of pace 
reached, it partakes more of the character of revolution. 

Sir James Mackintosh has shewn how our constitution was not 
made, but grew ; its development in regard to colonies, its elasti- 
city, variety, and adaptability to circumstances, will, we hope, 
be successfully put to the test for many years yet to come. 
*Note to Campbell v. Hall, 20 State Trials 333 (anno 1774). 
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Abt. vil— the reformation of adults. 

1. Reports of the Directors of Convict Prisons for the year 1858. 

2. Fifth Annual Report of the Directors of Convict Prisons in 
Ireland for the year ending 3lst December, 1858. 

3. Second Report of the Inspector appointed under the Act 5 fy 6 
William IV., c. 38, to visit the different Reformatory Schools 
of Great Britain. 1859. 

4. Transactions of the National Association for the Promotion of 
Social Science for 1857-8. — Punishment and Reformation De- 
partment, London : J. W. Parker & Son. 

ri^HE reformation of adults is not unfrequently styled impos- 
.-*- sible. The ductile mind of the child may, it is said, be 
drawn from vice to virtue ; the half-formed habits of evil may 
in course of time be replaced by others of a better tendency : 
but the hard nature of the older criminal, like the gnarled and 
aged tree, may be broken indeed, but can never be trained to 
a new course. This argument, which is purely metaphysical, 
admits of a similar rejoinder. The child who is early turned 
from crime, has tasted the excitement, but not the subsequent 
misery; he may still look back with regret. "At their 
age," says the Rev. Sydney Turner (inspector of Reforma- 
tories), " there is little of experience, and still less of judgment 
or conscience to work upon; and though their youth makes 
them, on the one side, more open to impression, it renders them 
also more unstable, and more apt to fall again under vicious 
influences."* Upon the elder man, on the contrary, the pleasures 
of excess have palled — the cup has been drained to the dregs. 
He regards his former life with remorse, or at least with distaste, 
and turns gladly to a calmer and less fevered existence. 
Again, supposing the case of the adult criminal hopeless, are 

* Report, page 11. 
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we prepared to deny hope to the vicious ? Crime is an offence 
against human enactments, but are not vice and crime equally 
opposed to Divine law T 

The vicious man, perhaps, in the antecedents and circum- 
stances of his life, has been constantly surrounded by better 
influences, and yet has been proof against them. The criminal, 
it may be, has never had a fair chance of being other than what 
he is : who shall say he will hold back when the opportunity is 
afforded ? But granted for a moment that the door is open to 
the vicious alone, the difficulty of definition immediately pre- 
sents itself. Vice and crime are sometimes convertible terms. 
An Act of Parliament, such as that for the protection of women, 
has made the fashionable vice of one generation a crime in the 
next. 

Surely then there can be in theory no prima fact* reason for 
denying the possibility of reformation to the adult criminal ; 
and it will be our business to inquire whether the efforts made 
of late years in this direction have, in practice, been wholly in- 
effectual. In early ages, prisons were chiefly instruments of 
vengeance and torture, in which captives of war and political 
opponents shared the fate of robbers and assassins. Even in 
far later times, debtors and offenders of every grade were herded 
together; and jails, instead of being preventives, were the 
schools and nurseries of crime, into which people might be forced 
by misfortune, to emerge hopelessly corrupt and abandoned. 
In those days, the more desperate criminals, though every hand 
was raised and every heart steeled against them, yet enjoyed a 
certain prestige which was not without its attractions. Pirates 
and highwaymen, like the Xqcrra/ of ancient, and the klephts of 
modern Greece, looked upon their career less as a crime than 
as a dangerous game played against society, to the loss of 
which they gloried in submitting with equanimity. 

It is cheering, amid this night of cruelty and folly, to see one 
ray of light in the true direction, and that from a quarter in 
which we should have scarcely expected it Just a century ago, 
some years before Howard commenced his labours, Goldsmith, 
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in his Vicar of Wakefield, had anticipated the principles of the* 
modern system, by making the imprisoned vicar institute fines 
for the punishment of immorality, and rewards for peculiar? 
industry, and by venturing to suggest, a that creatures, whose 
souls are held as dross, only wanted the hand of a refiner ; that 
few minds are so base as that perseverance cannot amend." 
Yet, long afterwards, prisons continued to be profitable to the 
jailer alone. Places of amusement to the utterly vicious, they 
were terrible only to the better disposed ; who were possibly the 
majority, yet who, as in schools and even larger communities, 
yielded to the violenee of a turbulent minority, claiming to be 
the public opinion of their miserable world. Transportation 
mitigated and perpetuated this state of things, till at length a 
more enlightened policy, roused by the difficulty of getting rid 
of criminals, suggested a means of keeping people out of prison, 
instead of maintaining them in it ; and a system of greater 
strictness and better classification replaced the no system which 
had hitherto prevailed. 

The crank, the tread- wheel, the solitary cell, and all the appli- 
ances for crushing men's souls and bodies, made the jail no 
longer a place of amusement, yet nevertheless did not diminish 
crime. In spite of all the objections to the present method as 
too indulgent, men more frequently returned to prison under 
the system of mere severity* And no wonder ; they were 
driven to despair — and despair does not mend the character ; it 
frequently seems, on the contrary, to bring out its worst points, 
as the accounts of plagues and shipwrecks abundantly prove. 
Again the means adopted were too entirely artificial. Men 
were treated not as rational beings, but as it were inorganic 
matter ; hence nothing but a mechanical impression was made 
upon them Train a living branch in any direction, it will 
eventually stiffen in it ; but the steel spring flies back whenever 
the pressure upon it is removed. "Naturam expellas furdi 
tamen usque recurret." Again the mistake was made of suppos- 
ing good prison characters to be necessarily good characters ; 
whereas the feet was generally the reverse. The utter reprobate 
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"being restrained by no principle from counterfeiting repentance, 
there were no bounds to his hypocrisy. The very tokens as it 
was supposed of good, proved his werthlessness ; and on his 
release, which was too often accelerated by pretended amend- 
ment, he would naturally compensate himself for long restraint, 
by returning with avidity to a more congenial life. Others, 
again, who had conformed to the regulations from no unworthy 
motives, but chiefly perhaps from a submissive spirit, left the 
prison as it were with no character at alL Their minds were a 
blank. They were as unfit to mix again with the world as nuns 
escaped from a convent, and generally relapsed into crime, 
because powerless to resist the temptation which quickly pre- 
sented itself. After a eareful analysis of this system, we are 
-driven to the conclusion that it would be scarcely possible for 
perverse ingenuity to have invented a»y thing less calculated to 
-attain the object in view. Entire surrender of will was expected 
to teach self-eontrol and decision of eharacter I Enforced idle- 
ness was intended as a preparation for active work ; and the total 
annihilation Of individuality was supposed to fit a man for the 
distinct part assigned to him in the great drama of life ! 

This failure ef mere severity suggested to many benevolent 
men the possibility of attaining the desired object by means of a 
milder treatment. The acknowledged success of their experi- 
ment, and the efficacy, and at the same time the inadequacy, 
of voluntary institutions for this purpose, naturally induced the 
authorities of the country to adopt the same principle, and led 
gradually to the present more merciful system, which though 
•still in its infancy has already justified by its results the antici- 
pations of its promoters. u I have never beard of any one case," 
says Mr. Barwick Baker, writing of voluntary reformatories, 
" in which an adult Reformatory has been tried, and has not 
succeeded beyond all reasonable hopes of its founders."* Our 
own belief is, that when prisons and workhouses have become 
what they ought to be, the voluntary institutions which have 
been the means of directing public attention to these subjects, 
* Transact ion a, 1858, page 405. 
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will have well nigh done their work, and if not altogether 
superseded, will be confined to exceptional cases, instead of as 
at present, performing the greater portion of the preventive and 
reformatory operations of the country. 

Let us however do justice to the men who struggled for 
years against public indifference and incredulity, while striking 
out the new path which has now become only too fashionable. 
Fault indeed has been found with them, that they look upon 
criminals as interesting experiments, and are too much inclined 
to indulge those who deserve punishment But this proves only 
that their heart is in their work ; few can devote themselves 
entirely to one object without other feelings towards it than 
those which animate the world at large. Physicians and 
surgeons regard terrible wounds and diseases in a very diffe- 
rent light to those who suffer from their effects. 

But even among these voluntary workers there now prevails a 
far more healthy tone, and the various papers read at Birming- 
ham and Liverpool, in the Punishment and Reformation Depart- 
ment of the Social Science Association, prove that the objections 
to Reformatories, on the score of indulgence, are more conjec- 
tural than well founded, and that the managers of the greater 
number, as well as the inspectors who visit them, are fully aware 
that crime is not only a misfortune, but a sin, which must be ex- 
piated by suffering. The tendency of this country, as of all 
others where popular influences predominate, is to proceed 
from one extreme to another, till the practical common-sense of 
the nation settles down eventually in the middle course. The 
pendulum swings from side to side, but the clock goes on. 
It is plain, however, that the action of individuals upon a popu- 
lation like that of England can only be experimental The 
machinery of the State is necessary to deal with the enormous 
mass, and it is no slight or doubtful proof of the soundness of a 
principle, that it has been approved and adopted by the executive 
of the country, a body proverbially and most properly incredu- 
lous, and slow to break through long-established routine. 

Another very satisfactory evidence that the new system has 
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passed out of the region of enthusiasm into that of common- 
•sense and cool judgment, is found in the moderate language of 
the reports. The pious speeches and touching writings of 
prisoners are no longer quoted as a proof of reformation, nor 
indeed do the managers of Beformatories, or the authorities of 
prisons, pretend to bring about the change of heart which is 
not in the power of man, though too often presumed with an 
overweening and fatally mistaken confidence. 

" I confess," says Mr. Barwick Baker, one of the earliest and 
most successful of the new school— ' I confess that I never like 
to apply the term reformed to any who leave our institutions. 
If it means that they are so far reformed as to be safe from re- 
lapse, it would be absurd for me to state more of them than I 
can of mysel£"— {Transactions 1857, p. 271.) 

" The only reformation, perhaps," says the Bev. J. Kingsmill, 
Chaplain of PentonviHe, " of persons under correction for offences 
against the laws, expected by the State or society at large, is 
simply such a change as that they 6hall cease to be criminal, and 
addict themselves to honest, quiet, and orderly pursuits." — (Eng- 
lish Reports, p. 28.) 

"If," says Mr. Organ, u we can turn out a man from prison, 
whose character is so changed, that instead of providing for his 
wants by plunder, he settles down and earns his bread by honest 
labour, that man, I hold, is reformed, at least so far as the 
public have any right to inquire," — {Irish Reports, p. 129.) 

u I have long felt," writes the Bev, Sydney Turner, " that the 
individual reformation of the offender is a matter rather of indi- 
vidual religious charity than of social duty. The statesman and 
the community are most coneerned with the effects of Beforma- 
tories on the general amount of crime, in reference to the pro- 
tection of the property of society at large." — (Report, p. 12.) 

This surely is ton object which will approve itself to every 
man who has any thing to lose. It must not however be 
supposed that the Reformatory effort stops here. The chaplains 
of jails, and the devoted workers in Reformatory institutions, 
have a higher aim on which we do not propose to dwell, though 
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we trust it may never be entirely lost sight of. Nor do we intend 
delaying the reader with any remarks on voluntary Reformat 
tories. These can be only the pioneers to the main army; their 
statistics are incomplete, and lack the official guarantee; but 
above all, the results they shew depend far less on the system 
than on the hand which works it ; and while the success of such 
men as Mr. Baker and Mr. Bowyer is undeniable, though almost 
beyond belief, there are many who Badly mistook their powers 
when they attempted this difficult work, and some even, we 
fear, who are not sufficiently impressed with the responsibility 
attaching to it 

It is, then, to the dry and unromantic pages of parliamentary 
Blue Books that we turn, to prove our position that the reforma- 
tion of adults, in the qualified sense to which we have restricted 
the word, is not only not impossible, but has been most successfully 
accomplished ; for surely we may lay claim to more than partial 
success, if we can shew that the majority of those -convicts who 
have passed through our present system, do not return to prison, 
or fall under the cognizance of justice, and that their places are 
not filled up by a fresh series of criminals. 

We find from the Reports before us, that the -same principle 
is recognised in the English and Irish prisons ; but the system 
seems to have been more elaborately worked out in the latter, 
and to these we purpose chiefly directing our attention. 

The principle is that of hope. " The recent enactments," says 
the chaplain of Chatham prison, " by which a small portion of 
their time will be remitted as a reward for exemplary conduct 
and industry, is very beneficial. The cheering principle of hope 
is thus cherished within them, and nerves them to that exertion 
which improves their habits and advances their true interests.'' 

st The method of advancing prisoners to successive stages of 
* merit," writes the governor of Portsmouth, 4 - continues to work 
satisfactorily; during the year a class has been formed of pri- 
soners who can be trusted to perform their own labour without 
the supervision of an officer, and no bad results have followed." 
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e " THe v. g. (very good) for work, is as earnestly sought for as 
ever/* writes the governor of Portland. 

" That advantages," says the governor of Dartmoor, " conferred 
by the several stages of advancement, Are highly prized by the 
prisoners, is evidenced by their general desire to obtain the 
privileges they confer." 

These extracts have been taken almost at random from the 
TeportB made by the authorities of the English convict prisons, 
which abound in willing testimony to the beneficial effect of the 
lately established system. 

In Ireland, we are told, that the ebjecf is to train and instruct 
the prisoner so that he may be able to resist temptation after he 
leaves the jail This is done by placing his fate as much as pos- 
sible in his own hands, enabling him, by industry and good con- 
duct to raise himself step by step to a position of much less 
restraint, and eventually to regain his liberty at an earlier 
period. The Irish convict ie first sent to Mountjoy, a cellular 
prison, where he is retained in separate confinement for a mini* 
mum period of eight months, during which he is never allowed 
to converse with his fellow-prisoners. In these hours of soli* 
tude he is led, perhaps for the first time in his life, to wholesome 
reflection. His earliest thought will probably be that crime 
does not pay ; the chaplain may fail indeed to convince him 
that it is his duty, but his own senses will prove that it is his 
interest to keep his hands out of other people's pockets. 

It is well ascertained that &is discipline of silence and solitude, 
has a greater deterring effect than that produced by punishment 
apparently much more severe ; so distressing indeed is it, that, 
•after a short interval, employment is gradually given as a relief, 
and gladly accepted. If he has earned a good character, the 
prisoner leaves the separate prison at the end of eight months, 
otherwise he is retained for nine, or even longer. According to 
his previous occupation, he is then transferred to the government 
Works at Spike Island, or to indoor employment at Philipstown, 
where he is associated with others, and placed, according to the 
charaqter he brings with him, either in a state of probation, or a 
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degree higher, in what is called the third class. From these he 
has to work himself to the second and first ; and lastly to the ad- 
vanced class, which he can do in less than two years after Leaving 
Mountjoy. At each stage he gains fresh privileges, and eventu- 
ally, after an interval dependent upon the length of his original 
sentence, he is sent to an intermediate prison, where he works 
out the remainder of his time, or if deemed worthy of the in- 
dulgence, is conditionally discharged on licence at an earlier 
period. The praotical effect of this is, that the three years' man 
may work himself out on conditional licence, six months before 
his time ; that the four years' man may gain nine months, and so 
on ; and that, by continuous industry during their detention, 
they may have earned, the first £3, the second £4, to which 
they are entitled at their final discharge. We have mentioned 
the intermediate prison. This is the distinguishing, and as it 
seems to us a most excellent feature of the Irish system. It was 
adopted in November 1855, for the purpose of carrying into 
effect a scheme of reformation less artificial than any other 
which had up to that time been adopted, and consequently 
more likely to be accepted by the community as a test of im- 
provement. These establishments are intended in fact, to act 
as filterers between the prison and the world without. In them 
the prisoner supports himself in a great measure by his own 
labour. Very considerable confidence is gradually placed in him; 
he is exposed to the risk of almost unrestrained association with 
prisoners possibly less reclaimed than himself, and is thus step 
by step brought back into the world from which he has so long 
been severed, instead of being, as in former times, thrust into it 
without preparation, in a state which has been aptly likened to 
the bewilderment of a bat driven suddenly into daylight. 

It will be seen that the characteristics of this system are 
confidence, hope, and work. Under the old method the 
prisoner was passive, and the longer he remained so, the more 
unfit he became for the active life which was necessary on his 
re-entrance into the world. The longer he sat listening to good 
pdvice, and formed part of the regular clockwork of the prison. 
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the less able he was to put that advice into practice, and move 
as a free agent in a sphere of his own. Under the old plan he 
was reformed ; under the new plan he reforms himself, and the 
difference between the two processes resembles that between 
being told the meaning of a difficult passage, and miJripg it out 
for one's self, a distinction which every schoolboy can appreciate. 
If this system approves itself to the reason in such a degree, 
that we feel disposed to wonder that it was not adopted long 
ago, we must be more astonished that in this country 
there should still exist any prejudice against it. Admitting 
all the difficulties attending upon the discharge of prisoners, the 
worthlessness of a prison character, the incredulity of society, 
the inability of the strictest and most carefully organized prison 
discipline to prepare a man for the battle of life, we own to 
feeling no little confidence in a system which seems to meet 
these very difficulties ; and so far from deeming it incredible 
that adult prisoners should be reclaimed, we confess that looking 
to the revolution effected in a man's whole character in less 
time by the accidents, as they are called, of ordinary life, we 
should consider it far more strange if, after undergoing such 
an ordeal for a period varying from two years and a half to ten 
years, any considerable number should remain unchanged* 
This result however when it does occur, is not unprovided for ; 
and should it happen that the trustworthiness of any individual 
liberated on ticket of licence has been overrated — that he falls 
into bad habits and dissolute company, or exhibits any other 
symptom of relapse — the revocation of the licence consigns him 
again to the probation which he has quitted prematurely ; and 
when his time is fully completed, the system of registration will 
increase the punishment of every subsequent crime, until if he 
cannot himself be trusted at large, he will at least be restrained 
from injuring or corrupting others. We have thus endeavoured to 
give our readers an outline, though necessarily a very imperfect 
one, of the Irish system. The results hitherto attained are 
thus summed up by the directors in the report before us : — « A 
large field of experience has been obtained, through so great a 
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number as 2000 having been subjected to the intermediate 
system in this country. In addition to good and hopeful 
conduct during detention, we have the still more satisfactory 
fact of their" very generally maintaining it after liberation ; out 
of 1000 prisoners liberated on licence, it has only been necessary 
to revoke fifty-nine, not 6 per cent. : twenty-one of these having 
been for irregularities of conduct not eriminal. During the last 
three years, 700 have been discharged unconditionally from the 
intermediate prisons, of whom eight only hava been re- 
committed." 

We are told moreover, that the system has not only 
succeeded with the prisoners who were able to earn a remission 
of their sentences, but even with those who committed under 
the act of 1853, had no prospect of this kind before them, yet 
whose conduct, when employed in small bodies on &e public 
works without guards, had been quite unexceptionable; and 
Captain Crofton the chairman adds, that he could give many 
bright examples of well-doing ooming under his own personal 
observation, whieh would shake the scepticism of the greatest 
unbeliever in adult reformation. 

Such has been the experience of the system of adult 
reformation in the Irish convict prisons ; and it appears that 
these results are not attended with any increased expense, but 
that the system is one of great economy, and may be made 
almost self-supporting; an important fact, for otherwise it is 
useless to recommend the cumulative punishment of long 
sentences. We consider any scheme of reformation which lays 
heavy burdens on the tax-payer, wrong in principle ; and if the 
honest labourer is compelled to spend his day in toil, surely the 
least that can be required of the criminal, whether as a sign of 
reformation, or as a compensation to the (Community, is to do 
his utmost towards maintaining himself To Captain Maconochie, 
we believe, the credit is due of insisting on this salutary principle, 
and of inventing the system of marks for carrying it into 
practice, which has been adopted with various modifications 
£>oth in the English and Irish prisons. The pld objection of 
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interfering' with honest labour; is unworthy of serious notice. 
The prisoner if at honest work, as he ought to be, would 
interfere in at least as great a degree ; and the non-criminal 
classes of society lose far more from the depredations and 
maintenance in idleness of the criminal class, than they would 
do from any competition that can be created by the most self- 
supporting prison system. We must not overlook an incidental, 
yet important benefit arising from this system, which may 
be called the self- adjustment of punishment* Unequal as are 
the degrees of guilt, and various as are the motives of those 
who commit similar offences, their sentences must be the same, 
or nearly so-— the judge can seldom make much allowance for 
various degrees of moral obliquity ; but in prison the man of 
better character will himself be enabled to rectify this unavoid- 
able injustice, by raising himself quickly to a more tolerable 
position in prison, and eventually shortening the time of his 
detention there* 

We are not surprised to learn that employers are gradually 
becoming more reconciled to the employment of these men* This 
however is still the real difficulty, for Unless the community lend 
a helping hand to the prisoner when discharged, all schemes for 
his improvement within the prison must be comparatively fruitless. 
Absolute want indeed, is as rarely the original cause of crime, 
as hunger is of poaching, and much sympathy has been wasted 
on this supposition ; but on the discharge of a prisoner with a 
tainted character, the difficulty of obtaining employment has 
frequently driven hint back from sheer distress to his old 
courses; and so urgent is this exigency, that in Sweden 
prisoners whose term has expired are employed for a time by 
the state, whilst lists of their names are read from the pulpits, 
and the congregations exhorted to afford the applicants a chance 
of reformation. In this country the Discharged Prisoners* Aid 
Society has been recently established for a similar purpose, and 
the marked success which has crowned its efforts, is freely 
acknowledged in the reports of the various prison authorities to 
which we have so often referred. • . 
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To sum up our argument ; it may be taken for granted that the' 
causes of crime are strength of temptation, and weakness of a count- 
eracting motive, whether principle, habit, or sense of self-interest. 

In prison the temptation is removed, and attempts are made 
to strengthen the opposing tendencies or motives. Our 
knowledge of the world would lead us to anticipate what seems 
to be the invariable result of the experience of the chaplains, 
that the number actually converted — that is, 'the number of those 
who on their discharge, will abstain from crime from purely 
religious motives because it is in itself wrong — are very few, 
though perhaps, if the truth were known, not in a very unequal 
proportion to those who, in the world without, keep (dear of 
indictable offences, and even maintain fair characters. 

Among boys, the strongest opposing tendency will probably 
be habit, the original bias to evil not having been so powerful 
with them. 

Amongst the men, it will be a sense of self-interest — a feeling 
that crime does not pay, and that honesty is the best policy. 
With them stronger perception of interest counteracts stronger 
bias to evil ; a low motive if you wiH r but practical and powerful, 
and one with which the community, as such, and individuals too, 
if they examine their own hearts, may well be satisfied. The 
State has no right to insist upon conversion, if she can obtain 
simply reformation. This frame of mind is inculcated by good 
practical exhortation and advice from the authorities, and the 
still more practical system of marks or good-conduct badges, 
carrying with them substantial benefits, and eventually even 
achieving the remission of a portion of the sentence, a system 
not only attractive to the individual, but so contrived as to 
enlist in its favour the all powerful vox popidi, the public opinion 
of the prison, and to make it creditable to earn these 
distinctions, instead of a fine thing to set at nought all self- 
control and care for the future. This public opinion re-acts 
again on individuals, till at length the prison records abound 
with instances of industry, order, good conduct, and even of a 
high tone of feeling rarely met with beyond its walls. 
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- Now however comes the difficulty of deciding, in the absence 
of opposing influences, whether the habit, or principle, or motive, 
whichever it may be, is strong enough to resist temptation, to 
wear well in the rough weather outside the calm precincts of the 
prison. The prisoner himself cannot tell ; and if he could, the 
time is fortunately gone by when the religious ejaculations and 
moral sentiments of jail-birds were looked upon as signs of real 
change of heart* 

The authorities have learned a lesson on this point from fre- 
quent disappointments. The necessary test is found in the 
admirable system of probation, by which the moral infant is 
gradually trained to walk alone ; the new-born morality is 
weaned from the milk of the prison to the strong meat of the 
world ; old scenes are gradually brought back to the renovated 
sight ; and even old temptations are allowed to try the newly* 
formed resolutions. Passing unscathed through these trials, the 
probationer attains at length to complete but not unconditional 
liberty. The eye of no unfriendly suspicion watches anxiously ; 
the strong arm of the law is ever ready to check in mercy, any 
one who may show, by his conduct, that the old propensities are 
slumbering but not destroyed — that he who yields easily to in- 
discretion and excess, will soon again slide down the facile road 
to crime. The discipline is recommenced, and, as far as prison 
records go, without causing much of the recklessness and despair 
we should have imagined incidental to such relapse. 

In conclusion, we must repeat that the greatest difficulty 
which surrounds the re-entrance of the prisoner on an honest 
career, arises from the community itself. Quick to suspect, 
prompt to punish, and very slow in believing a desire to amend, 
society in general does absolutely nothing ; nay she discourages 
by every means the process of amendment. She throws a slur 
on those who make the reformation of the criminal their aim, by 
suggesting that their exertions are robbed as it were from the 
honest poor. She absolutely refuses to grant a new trial to the 
repentant convict : with a loud voice she upbraids him for falling 
into the gulf of crime, whilst at the same time she thrusts him 
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back from the shore which he strives to regain, so that the pun- 
ishment, which is nominally an imprisonment of a longer or- 
shorter duration, becomes a doom to pass the whole life in a 
succession of crimes and imprisonments. This refusal to take a 
tainted character so long as a sound one remains, is natural, and 
perhaps right. But the remedy which man refuses, a more 
merciful Providence has provided ; and as it is said the lowering 
of the standard in the army causes an immediate diminution of 
crime, by substituting an honest for a criminal career of daring 
and adventure, so the want of hands in new settlements clears 
the labour market without very close inquiry into antecedents ; 
and if, as» appears likely, the same scarcity is beginning to be 
felt at home — if the constant stream of emigration, combined 
with the vast increase of capital and consequent employment in 
this country — is already diminishing the supply of labour, then 
it may be that we shall have to mete to the outcast of our jail 
the same indulgence we* show to our own erring and repentant 
children; and that it will be our own interest, as well as our 
duty, to» forgive our brothers trespasses- 
It seems however that after all that has been done? some few, 
remain apparently incurable — the " unimpressible classes" of Cap- 
tain Crofton — the AxoXaoro/ of Aristotle — who by repeated acts, 
have made criminality their 2g/$ or instinctive habit r and have so 
eradicated the principle of good a» to render a return to honest 
life impossible. 

" The magnet of their course is gone, or only point* in vain 
The shore to- which their shiver'd sail shall n$ver stretch again." 

It is admitted that this u wretchlessness of unclean living," as 
the article calls it, has frequently resulted from our former prison 
system. If so, the fault has been in the operator as well as in 
the patient, and the number of unimpressible may be reasonably 
expected to decrease. 

The well-known Robert Owen, in a paper read before the 
Social Science Association at Birmingham in 1857, pointed to 
the time when the punishment of man by man would be entirely 
unnecessary. Whether this anticipation is to be realized or not, 
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there can be little doubt that, under present circumstances, both 
for the sake of the unhappy creatures themselves, and of those 
who may be exposed to their influence, the sterner conclusion of 
the Recorder of Birmingham expresses the true policy. 

" The vast majority," he says, " of all who enter your prisons 
as criminals, can be sent back into the world, after no unreason- 
able term of probation, honest men and useful citizens. Let the 
small minority remain, and, if death arrive before reformation, 
let them remain for life."* 
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The Parliamentary Remembrancer. VoL I.— Session 1857-8; 
Vol. II. — Session 1858-9. Conducted by Toulmin Smith, 
Esq., of Lincoln's Inn, Barrister-at-Law. London : Office of 
the " Parliamentary Remembrancer/' 10, Little Queen Street, 
Lincoln's Inn Fields, 1858. 

WE have occasionally taken the opportunity of referring to 
Mr. Toulmin Smith's " Remembrancer," both because we 
have found it an exceedingly useful publication, and because we 
believed, if it were better known, many would profit by it who 
now perhaps may not be aware of its character and merits. 
We by no means desire to be understood as suggesting that 
Mr. Toulmin Smith's undertaking has not succeeded in obtaining 
a hearing, or in exercising an influence in the political world ; on 
the contrary, we think that we have detected in various quarters 
a free but unacknowledged use of the information collected in 
its pages. Still, there are large classes of people who would be 
all the wiser if they perused weekly the legible and carefully 
prepared account of what is attempted and what is done in the 
High Court of Parliament. Neither the daily nor weekly press 

* Transactions, 1857. 
YOL. VIII. NO. XV. H 
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provides what we find in Mr. T. Smith's publication, which 
professes to afford the reader a carefully prepared summary of 
the actual proceedings of parliament, with explanatory notes of 
the real nature of all the proposed bills brought before the 
Houses, and an analysis of such as affect the interests of muni* 
cipal bodies, local authorities, and parishes. A multitude of 
measures, urges Mr. Smith, are being continually introduced, 
which threaten the efficiency of our national institutions, and 
affect important interests of society, directly and indirectly, but 
which fail to attract attention and due discussion, and lead to 
much mischief, simply because they are unobserved and un- 
watched. In the Preface to the first volume it is affirmed, and we 
believe with great justice, that " no bill has gone through a second 
reading, and no public measure has been brought before parlia- 
ment, without its nature and the interests and institutions it 
touches (aside from all party considerations), having been 
pointed out, with such historical and other illustrations as seemed 
most useful!" Whilst the "Votes'- alone of the two Houses of 
Parliament will, if supplied through the post, cost about six 
guineas, the "Parliamentary Remembrancer" gives for one guinea 
much more than these "Votes" contain, and in a convenient 
and intelligible form. 

The contents of the Parliamentary Remembrancer may be divid- 
ed into two parts ; that which consists of the record of the actual 
doings in the legislative assemblies (as distinguished troni the 
talkings and personal and party manoeuvres), and that which em- 
braces Mr. T. Smith's commentary on the measures introduced. 

It is but a repetition of a common-place truth when we say, 
that if the public were alive to the danger and mischief accruing 
from our present absurd, random, and ill-advised legislation, or 
could accurately appreciate the time wasted and the ignorance 
evinced in the attempts at legislation, these evils would be in 
some measure abated. But in the confusion of a parliamen- 
tary session, and the various technicalities in the proceedings of 
the Houses, even the vigilant politician often loses sight of some 
measure which may be maturing when he supposes it has dropped, 
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or be altered and deformed when he assumes it is progressing in 
its integrity. But, worse than this, it not unfrequently happens 
that, under some inappropriate, delusive, or utterly foolish title, 
an honourable and independent member is gently and silently 
conducting through its various stages a bill of the nature of the 
one which L. J. Knight Bruce once inquired for in court, viz., 
u a short bill to repeal the whole law of Great Britain and Ire- 
land." An authentic, clear, and accurate description, then, week 
by week, of every step taken or proposed in regard to every 
measure introduced into the Houses, with either a hint as to its 
real objects, or an analysis of its clauses, is invaluable to all 
concerning themselves with public affairs. 

What strikes the mind very forcibly, in perusing in these two 
■volumes the record of the deeds and misdeeds of our law-makers, 
is the small proportion which the annual genuine legislation 
bears to what are only patchwork, temporary expedient, mere 
experiment, or abortive attempts at passing statutes for this 
realm. Another remarkable circumstance, rendered very pal- 
pable by the Remembrancer, is the utter disproportion between 
the talking reported in the daily papers, and the work which we 
see positively accomplished, A third observation will also natu- 
rally occur with regard to the great mass of private and local 
bills by which the Houses are unduly encumbered. Again, it 
will not escape notice how hard it is for an independent member 
of parliament to pass a gpod measure, and how easy it is for a 
government to push a bad one through parliament. A few ex- 
amples of legislation, which we will presently cull from the pages 
before us, will be, we think, of interest to our readers. 

With respect to the commentary which Mr. Toulmin Smith 
applies to the subjects brought before him, in the pursuance of 
his laborious duties of watching and notifying the parliamentary 
proceedings, the reader of the Remembrancer will perceive that, 
whilst the learning and research shown on many occasions, 
establish a claim upon his respect and attention for all the criti- 
cism which the careful writer puts forward ; yet Mr. Smith is a 
good deal haunted by certain " black beasts," on which he makes 
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furious and frequent onslaught. His dread and suspicion of 
these legislative abominations detract a little from the value of 
his remarks. We refer more particularly to Mr. Smith's disgust 
for "functionarism/'centralisation of government, and interference 
with local self-management, and other modern innovations, 
which he deems an unconstitutional and mischievous tampering 
with the rights of Englishmen. We regret the indiscriminate 
criticism sometimes indulged in, because the principles which he 
lays down with reference to these matters are for the most part 
sound, and his remarks very just. The following extracts afford 
a fair example of certain leading doctrines which Mr. Smith 
holds with regard to legislation, and of the form in which he 
states and illustrates the matters before him : — 

" Wednesday, 2nd June, 1818.— Public Grounds and Play* 
grounds Bill. — Read second time* Committee on Wednesday 
next. — The excellent object of this bill is proposed to be carried 
out in a way which is practically unsound, and must do even 
worse than defeat its usefulness. It proposes that lands shall 
be conveyed to trustees, and further encumbers the matter 
with a number of red-tape conceits, and approvals of charity 
commissioners, lords of the treasury, and poor-law commis- 
sioners ; the whole of which is nothing more nor less than a 
system of processes for extracting fees and promoting jobbery, 
.and is based upon the entirely modern idea, that the afFairs of 
the people of England cannot be trusted to those concerned 
in them to be taken care of, but must be coddled in the hands 
of paternal functionaries. Section 5 actually declares that a 
parish vestry shall not appropriate parish property to the pur- 
poses of this bill without the consent of the poor-law board. 
The whole of these provisions in the bill are a very unbecoming 
imputation upon the common-sense of the country, and a decla- 
ration of universal mistrust of those whom the bill professes to 
desire to benefit. 

" The practical course would be to declare the power of every 
borough, and of every parish, to appropriate, purchase, or accept, 
^md to hold in its corporate capacity, any lands for these purposes* 
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This would be in accordance with long-tried experience and 
with sound principle. Experience has long ago so thoroughly 
proved the mischief that follows from the trustee system, that 
parliament forty years ago (as ought to have been known to the 
proposers of the bill) enacted, that all lands belonging to any 
parish shall be held vested in the churchwardens and overseers 
for the time being, and their successors, in the nature of a body 
corporate, and on behalf of the parish (59 Geo. IIL c. 12, s. 17) ; 
an enactment which was directed to meet and remedy the pal- 
pable mischiefs that had followed the gradual growth, arising 
out of an unfortunate mistake, of the trustee system. See- 
the whole subject fully examined in 'The Parish/ 1 (second 
edition), pp. 266-287. Even now a parish committee manages 
every parish burial-ground, but no such local body is fit, this 
bill assumes, to manage playgrounds for the living. 

" From the oldest times every parish in the land was bound 
to have a place for public exercise and recreation for its youth 
and other inhabitants, (see i The Parish/ pp. 497, 519, note, &c.) 
It is by the neglect of even a knowledge of the facts and spirit 
of our institutions, which the paternal system so fashionable in 
our day has caused to grow up, that this wholesome practice 
has been universally, and their places themselves too often, lost to 
those whom they would now so much benefit. The general 
enclosure acts, however, contain provisions recognising the im- 
portance of maintaining village greens, and of securing allotments 
for purposes of public recreation. 

"If the old law and practice on this subject were to be 
examined, together with the acts that have been alluded to, a 
valuable practical measure might be framed without difficulty. 
But the above bill, though excellent in intention, can only prove 
abortive for its direct object ; while in other respects it will, 
from the nature of its provisions, be itself demoralizing " (p. 87). 

On 11th June, the bill having been amended, it came again 
before the House of Commons for its consideration. Mr. 

' 1 A work by M* Toulmin Smith, in which the history, constitution, rights^ 
and powers of the parish are treated. 



102 " Parliamentary Remembrancer: " 

Toulinin Smith thereupon again takes the opportunity of critic 
cising the handiwork of its promoters as follows (p. 95). "The 
'amendments' made in this bill have only made it more anoma- 
lous than before. In ' amending' the bill, it has been attempted 
to embody some of the suggestions made in the Parliamentary 
Remembrancer (p. 86). But this has been done in a manner 
that shows conclusively what was then surmised, that the 
bearing of the subject was not understood by the framers of 
this bilL The bill as it stands is mere supererogation, as land can 
now be conveyed to * and held by trustees as an open playground^ 
just as well as it can be under the bill It interposes a number 
of unmeaning red-tape obstructions in the way of any parish 
moving in a matter so desirable. It is inconsistent and unintel* 
ligible in several of its provisions. Finally, the power to the 
4 directors and managers' (whoever these may mean) to make 
rules and regulations, with the consent of two justices (sea 7)* 
sums Up in two lines the spirit and departure from common- 
sense and practicalness which mark the whole of this ill-con* 
sidered bill" 

We find in the Remembrancer, that on the 14th June 
the order for the third reading of this bill was discharged, " te 
be recommitted on Wednesday;" on which Mr. Smith justly 
observes, iC the taking of this course is an admission of the 
carelessness with which the bill has been prepared*" The bill, 
amended in many points, was eventually read a third time in the 
Souse of Commons. Tracing its further history by the light ofc 
the Remembrancer, we find it read a second time in the Lords, 
but it had "undergone some further alteration. In consequence 
of the defects already pointed out, the playgrounds a*e now to 
be vested in the churchwardens and overseers, as a body corpo- 
rate. But the bill still has, in other respects, such inherent 
defects, and shows such a want, not only of practicableness, but 
of an appreciation of what is due to the self-respect and intelli- 
gence of local bodies, that it will be unhappy for the credit of 

1 This statement seems to be made in forgetfulness of the provisions of the 
Mortmain Act, aud the law affecting voluntary conveyances. Ed. 
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modei-a legislation that it should pass into an Act" (p. 115). 
On Tuesday, the 6th July, we see the bill was in committee. 
" Amendments made ; report on Friday " (p. 120). Once more 
during. the session the "Public Grounds and Playgrounds 8111" 
is introduced into the legislative mangle, and receives its last 
kick from the zealous and industrious commentator. On the 
12th July, it is recorded, " .Report put off from to-morrow sine 
die. This bill has undergone much improvement since it came 
into the Lords. Both the points particularly named before 
(p. 95), have been removed. The bill no longer proposes to 
make as a new law that which already exists ; and the ' consent 
of two justices* no longer interferes to destroy responsibility 
and efficiency, but the unmeaning red-tape obstructions re- 
main. The i lords of the treasury,* i poor-law board,' and 
( charity commissioners,' are still brought in to meddle with 
public playgrounds in country towns and villages, and to inter- 
fere with the management of their own affairs, and disposition of 
their own property, by boroughs and parishes. There is not the 
shadow of propriety in this interference ; but such is the actual 
mistrust shewn in our day, while the pretence of progress and 
intelligence is so loud. Bodies like these cannot by possibility 
know any thing whatever of the affairs they are thus empowered 
to intermeddle with; and this interference can never be any. 
other than an actual hindrance and frustration of the public 
good. The very method of their meddling, moreover, is secret, 
ex parte, and in violation of every principal of honest right and 
of English judicial proceeding. But this mischievous legislation 
gives the opportunity to swell the statistical appearance of 
official doings ; and thus, by deluding the weak and unthinking 
to deem them important, the places and salaries of functionaries 
get themselves sustained and increased at the expense of the 
public ; while public morality, efficient action, and responsible 
self-respect, all suffer/' 

The above extracts afford very fair samples of the particular 
parliamentary misfeasances which Mr. Smith delights in attacking, 
ae.well as his; mode of exposing them. But we will add another,- 
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which is also of considerable merit and interest " The Highway 
Bill " was a measure perfectly adapted to Mr. Smith's criticism. 
He accordingly denounced it as proposing to effect a com- 
plete revolution in the oldest institutions of England. " It 
has no preamble — no need for change being able to be stated as 
the ground of the bill. The parishes of England have from the 
oldest times been responsible for the highways within each of 
them ; and the highways have improved all over England, with 
the improvement in carriages and the growth of traffic. In a 
country parish, where any thing besides the farmer's cart seldom 
goes or comes, a road is not needed such as is necessary in Pall 
Mall. The taxation of every parish for the repair of its road 
has hitherto been a parish affair, or the result of a direct parish 
election ; and the accounts have been -obliged to be laid before 
the parish vestry " {p. 13, sess. 1859). The writer then proceeds 
to show how the bill proposes to hand over the control of the 
affairs of parishes in this important matter to the irresponsible 
justices of the peace, and the poor-law board ; and how every 
constitutional principle is set at nought in this bill, both as 
regards institutions and taxation. Elsewhere, when treating of 
the same subject, he has the following remark : — " The capacity, 
moral and intellectual, that enables men really and thoughtfully 
to exercise the franchise of parliamentary election, can never be 
got by instinct or act of parliament, nor can it be given by any 
amount of so called 'education' of the right kind, however 
carefully and elaborately driven in, even on a Prussian model, by 
the stick of the drill-serjeant. It can only be got and given by 
that true education which the actual practice of free institutions 
yields. That practice consists not in names and forms, but in the 
habit of men meeting together^ to consider, and discuss, and 
determine; whence is begotten the sense of mutual respon- 
sibility, and the feeling that there is something to be aimed at 
beyond what is merely personal and selfish, as well as a know- 
ledge of what deliberation on every subject has to encounter. 
Within late years there has unhappily been an increasing and 
too successful attack made in England, by those seeking to 
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plant here the continental doctrinaire system upon the institu- 
tions which ensured this habitual training; so that at this 
moment, though there may be more reading and writing, more 
book-knowledge in the land than heretofore, there is very far 
less of what is much more important — independence of thought 
and feeling, and the practical education of the free man. The 
present bill aims at striking down the most universal existing 
institutions in which the relics of that noble training system 
linger. 

"Enlarging the franchise [referring to the proposed Reform 
bill], while cutting off men from the training school which teaches 
them how to exercise it, is merely plotting a scheme by which 
men shall be driven to the poll in herds, unintelligent, and the 
mere instruments of the selfishness of this or that designing man 
or faction. ****** g^g 8 y S tem, which would do every 
thing for men, instead of calling upon the intelligence and 
responsibility of all men to do themselves what concerns them, 
does but offer a bribe to sheer slothfulness and selfishness to 
shun the trouble of that exertion, whether of thought or action, 
which is necessary, in order to maintain the spirit of manliness, 
and the consciousness of independence, and the reality of self- 
respect, as well as the course of true enterprise and sound pro- 
gress. Despotism always covers its encroachments under the 
mask of some fair pretences. The worst forms of despotism is 
the silent enslaving of a nation by functionartsm and bureaucracy. 
The means by which these foes to our institutions and liberties 
have made, and are still making, their way in England, are by 
continual appeals to the selfish interests and slothful tempers of 
men immersed in the eager pursuit of self-aggrandizement, or 
eager to swell their own self-importance. 

" It matters not whether designs and attempts such as these 
exhibit themselves in affairs of highway management or under 
any other cover. They are equally characteristic of a Jesuitical 
and profligate system, most dangerous to the true interests and 
welfare of humanity, and which, unstayed, will prove fatal to the 
liberties of Englishmen." . - 
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. The same sentiments are expressed, and the Kke doctrine- 
expounded, on various occasions, not always, as we venture to 
think, with equal justice. It is a truth of that character wbish 
is, in modern literary slang, called a truism, that local self-go- 
vernment has all the advantages which Mr. Smith attributes to 
it. It . has also, when applied in certain places, under certain 
circumstances, and to certain subjects, disadvantages. Vestries, 
local boards, parish meetings, aud borough assemblages, are not 
always governed by broad practical views, unjobbing practices, 
and timely dealing with necessary subjects* Hence bigotry, 
party and personal feeling, excessive selfishness and indifference, 
and stupid narrow-mindedness, are, and have always been, quali- 
fies by no means uncommon among bodies of the description 
in question. In some matters, we may depend upon it, it is 
better that the legislating power and management should not be 
that immediately connected with particular local associations. 
A model parish managing its own affairs is an interesting exhi- 
bition of excellent government ; but instances where the pa- 
rochial management is in the hands of an overbearing squire 
and his unfortunate dependants, or of an acute local lawyer and 
hi3 creatures, or even a majority of pigheaded farmers or small, 
shopkeepers, whose minds and fists are equally closed to all con- 
sideration except keeping down the immediate expenses — such 
pictures as these, we say, are not equally pleasing. 

Moreover, whether for good or evil we will not speculate, but 
times have much changed since the early periods of our social 
and political institutions. Parishes and districts are not isolated, 
as of y ore. Modern means of intercommunication have rendered 
it not only possible but advisable to secure greater harmony of 
action over Large areas, and more certain responsibility to central 
authority throughout the country, than was wont to be the case. 
Thus, local constables, for long the laughing-stock of thieves 
and tramps, are being gradually superseded by county consta- 
bulary — the old parochial pauper system has been succeeded by 
^hat of the new poor-law. The real problem of the day is not 
to preserve in their integrity all the institutions and the peculiar 



Modern Legislation. 107 

privileges which were useful of old, but to modify and abolish thenT 
when advisable, and to invent new ones as our present need may 
require. History would be a mere incumbrance, and experience an 
evil, if they were employed as trammels and fetters. What our 
forefathers did we must do — exercise oik liberties in devising 
the best practicable method of managing our affairs under the 
exigencies which absolutely arise ; and it by no means follows 
that our freedom will be diminished because we depute officials 
to perform functions — " functionaries " we must call them — to 
do what formerly we did for ourselves. Labour is more sub- 
divided nowa-days. More has to be done in the business of 
life, which now travels faster* Time is less readily spared for 
much talking, and leisurely amateur occupations of a public 
nature. Whether happily or no, such is the ordering of affairs, and 
we must submit to it* Nevertheless, it is well to have a warn- 
ing voice like that which — deep and repeated— Mr. Toulmin 
$mith emits, to bid the public know what it is they are losing, 
"and Whither they are tending. The utility of such a contem- 
porary critic is all the more enhanced, because he speaks very 
distinctly, and with great boldness. There can be no mistake 
as to his meaning. We soon learn where bis hobby-horses are 
stabled, and when they will be summoned, to be hard-ridden by 
their owner* The reader, armed with this knowledge, cannot 
fail to peruse the Par liamentary Remembrancer with great advan? 
tage. He will not be able, probably, to see with the author the 
perfectness of anceatral wisdom, or of the liberty which they 
enjoyed in institutions which are being sacrificed. 

We wish we could venture to extract in full from No. 42 
(July 2> 1859), the vigorous paper upon li Volunteer Rifle Clubs," 
which is replete with learning, but marked with the one-sided-» 
nees to which we have already adverted. Mr. Smith here points 
out that the invitation to the arming of the people was said in 
parliament, " by men who pretend to be well informed, to be a 
novelty, an experiment, ' something greater than any government 
ever before dealt with;' that it was solemnly declared that the 
consequences of t&e popple possessing the means of self-defence, 
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'may be m the highest degree dangerous;"' and then proceeds 
to discuss the subject from a constitutional point of view. 
Nothing, he urges, but a grovelling materialism, which is the 
surest mark of the decay of a nation, and of its coming down- 
fell, can seek to deny the need there is, that the people of every 
nation should be familiar with the use of arms. He insists, that 
to pretend that the liberties of a nation can be safe when the 
citizens are altogether given up to the pursuit of national wealth, 
and the defence of their liberties and nationality is altogether 
given over to those who are paid to fight, is the most alarming 
symptom that the age of national servility has ever reached. 
The constitution of England has always forbidden the existence 
of standing armies. The greatest feats of arms ever done by 
England were done when there was no standing army. We arc 
now paying some forty (?) millions per annum as the result of 
the unconstitutional adoption of a standing army in England 
during the last 150 out of the 1400 years of our history. When 
a large standing army exists as a distinct profession, war is en- 
couraged ; but a people aecustomed to the use of arms will never 
seek a quarrel, or hurry into war. Thus, Switzerland has main- 
tained her independence without ever having been aggressive, 
because every man there knows the use of arms ; and it is 
known that not merely a. standing army, but the whole people, 
would have to be met and overcome before tlie invader could 
set foot upon the soil. He quotes Lord Bacon's sayings, that 
" walled towns, stored arsenals and armouries, goodly races of 
horse, chariots of war, ordnance, artillery, and the like — all this 
is but a sheep in a liorCs skin, except the heed and disposition of the 
people be stout and warlike ; and that, whatsoever prince doth rest 
upon standing armies for maintenance, the liberties and inde- 
pendence of a nation may be spreading its feathers for a time, 
but he will need them soon after." The fundamental laws 
of England, says Mr. Smith truly enough, " have always affirmed 
the obligation of every Englishman to have a knowledge of the 
use of arms. But they have affirmed it in a very different 
spirit from what might be inferred, if we look no further than 
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such acts as 44 Geo. Ill, c. 54, and 60 Geo. III. c. 1, or than 
what is being brought to practice in most of the new volunteer 
rifle clubs." We fear that another assertion of Mr. Smith, to 
the effect that " mistrust and exclusiveness, the characteristics 
of our time, were unknown to the law in former times," is both 
too general and too flattering to our ancestors to be entirely 
accepted. There were also jealousies, sects, orders, classes, 
parties, and dissensions in the days of old, examples of which 
may even be found in our statute-book. Human nature does 
not, in material points, change much; though it may be developed 
in different directions; and express itself in various forms, accord-* 
ing to national instincts, and those circumstances which modify 
all life and history. However, the sketch of the laws relat- 
ing to the use of arms among Englishman, is well deserving of con- 
sideration throughout the country at this time. The old law, 
" at which modern liberal statesmen are so much alarmed, is 
expressed in very clear terms in the laws in use so far back as 
the time of Edward the Confessor, and which were reduced to 
writing in the time of William I., and sworn to be maintained 
by him." By this we see that aU free men of the whole realm 
ought, according to their ability and profession, to have arms, 
3-nd to keep them always ready for the defence of the kingdom ; 
and a view of their arms must be publicly taken every year. 
Coming down to the statute of Winchester (a. d. 1285), we find 
that, referring to the ancient law, it reiterates that " every man 
between fifteen years of age and sixty years, should be assessed 
And sworn to arms, according to the quantity of their lands and 
goods," and two constables are appointed to take a view of the 
arms twice a year. Taking another leap of some two hundred, 
and fifty years, we are brought to the 3 Henry VIII. c. 3, which 
requires that every man in the kingdom under sixty years of age, 
not being lame, decrepit, or maimed, or with other reasonable im- 
pediment, and excepting the clergy and judges, shall "use and ex- 
ercise shooting," and have a bow and arrow for the purpose; and 
that every man-child shall, from six years old, be " induced, and 
learned, and brought up in shooting." Further, it is provided 
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"that butts be made in every city, town, and place, according 
to the law of ancient time used ; and that the inhabitants and: 
dwellers in every of them be compelled to make and continue 
such butts, and to exercise themselves with long bows in shoots 
ing at the same, and elsewhere, on holidays and other times con- 
venient." Bacon is cited to show that the practice of arms 
belonged to all classes ; for he says, " servants, and attendants 
upon noblemen and gentlemen, are in no ways inferior unto the 
yeomanry for arms." 

Not only does the law at this period refer to the use of the 
bow, but Mr. Smith quotes 23 Hen. VIII. c. 6, to show that 
w handguns " were also practised in like manner, for the purpose 
of aiding in the "defence of the realm when need shall require." 

€i The butts were, as they still ought to be, maintained in 
every parish, at the expense of the parish, for the use of all the 
parishioners .... The regular inquiry used to be always 
made by the jury at every quarter sessions, if there were any 
youth or man within the jurisdiction who did not have and 
exercise arms, as he was bound to do; and if there were any 
parish or place that did not keep the butts, as ought to be 
done/ 1 "The law/' continues Mr. Smith, "remains still the 
same." The acts of Henry VIII. happen indeed to have been 
recognised so lately as 3 Geo. IV. c. 42, s. 4, when a particular 
clause of each, but not any part that has been above named, was 
repealed. And there is nothing in either of the acts 44 Geo. HI. 
c. 54, or 60 Geo. III. c. 1, which does in reality affect the principle 
that has been shown to have been thus embodied from the earliest 
times in the fundamental law of England. On the contrary, the 
former of these acts has the express proviso, u that nothing in this 
act contained shall extend, or be construed to extend, in any man- 
ner to alter, vary, or repeal any of the provisions of any of the acts 
passed in the last session of parliament, relating to the defence 
of the realm, and for the purpose of enabling his Majesty more 
effectually and speedily to exercise his ancient and undoubted 
prerogative in requiring the military service of his liege subjects, 
in case- of invasion of the realm." — (44 Geo, III. c. 54, s. 35.) 
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The writer proceeds to give further illustrations of the principle 
laid down in the Bill of Rights, that one of the "ancient rights 
and liberties of Englishmen is to have arms for their defence, 
suitable to their condition, and as allowed by law.* This last 
doctrine, we may in passing reinark, would hardly justify arming 
uniformly gentle and simple with either the Enfield rifle or 
Lancaster breach-loader. 

Mr. Smith then proceeds to shew that the more expensive 
kind of arms used to be provided, not by individuals, but by the 
parishes^ in their corporate capacity, just as the latter maintained 
butts for common practice* These more costly arms were usually 
kept within the church for safety's sake when not in use ; and 
hence got to be often called "church armour," or "harness." 
With the "constitutional system," where the genuine object was 
that all should have a knowledge and practice of the use of arms, 
so that, if need were, every man could be ready to defend his 
country, and when drillings and dress uniforms were not thought 
of, but each marksman learnt to hit the bull's-eye, Mr. Smith 
contrasts the pedantry, ornamental outside, and vanity of the 
new volunteer rifle- clubs, which has bestowed far more eloquence 
and thought " upon the cut and; colour of their uniform, than 
the sort of weapon they are to handle, and how they are to 
practise it," This, we think, is not quite just It exhibits in a 
minute instance* it is true, somewhat of the writer's exaggera- 
tion and undue generalisation when working on a favourite 
subject ; for in modern warfare between rifle corps, it is of no 
small importance,, as the deer-stalkers will testify, to be aptly 
clothed, and in the next place there has been (goodness knows) 
debate enough, though not conclusive, upon the comparative 
merits of a multitude of weapons, and the modes of getting 
sites and opportunities to practise shooting. To sum up the 
subject, Mr. Smith, as might be expected, insists upon his 
beloved parish. " It has been shewn," says he, in a couple of 
characteristic paragraphs, " that the fundamental law of England 
neither recognizes nor allows of any exclusiveness or distinctions 
of classes in the use of arms, such as the new rifle club move- 



112 "Parliamentary Remembrancer* 

ment has made so prominent. It was reserved for our day to 
exhibit that gross form of cowardice which would trust arms to 
the few, but dreads their being put into the hands of the many — 
which would drill and arm exclusive castes and professions, but 
trembles lest the mass of the people should be such as their 
fathers were. 

" It has been seen that the practical method heretofore in 
active use, and still the law, is, that every parish should find the 
means for learning the practice, by all its inhabitants, of such 
weapons as are most efficient ; if these are costly, the parish 
should provide enough at the general charge for the practice in 
turn of every inhabitant. The device now on foot, of either forcing 
every i volunteer ' to buy his own rifle, or getting the govern- 
ment to furnish them — while they are ingeniously contrived to 
keep the rifle clubs exclusive, and to give government the excuse 
for interfering in their arrangements — are neither convenient in 
themselves, nor, as has been shown, are they consistent with the 
only ground on which the importance of the knowledge and use 
of anna by a free people rests." 

We have now given to the reader, who may hitherto have 
been unacquainted with "The Parliamentary Remembrancer," 
an opportunity of judging for himself of its merits and utility. 
If he agree with us* he will be glad to commence next session a 
regular acquaintance with Mr. Smith's work. Whether as a 
lawyer, or one of the body politic interested in constitutional 
history, $nd willing to know accurately the actual deeds and 
misdeeds of the legislature, we can promise him, if indeed we 
have not persuaded him, that he will not regret at the end of 
the session having applied himself to the perusal of u The Par- 
liamentary Remembrancer." 
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Art. IX.— EA1LWAY ACCIDENTS AND THEIR 
PREVENTION. 

ALL ranks and conditions of men deem themselves to under- 
stand the importance of Railways, and of course every one 
is familiar with the mere commonplace railway fects. Probably 
it is nothing new to many people to hear, that one person in 
every fifty throughout the population is directly dependent for 
maintenance upon railways ; that the number of journeys made 
annually is greater than would be arrived at, if each of the men, 
women, and children, in this country were to travel five times a 
year a journey of twelve miles ; that the average fare paid by 
each railway traveller is one shilling and sixpence ; that of the 
whole number of passengers conveyed in 1858, the killed were in 
the proportion of 1 in 2,728,257 ; that this is the greatest pro- 
portion occurring since 1853 * ; that of this number about one 
half, or 1 in 5,565,645 passengers met his death from causes 
arising out of his own misconduct or want of caution. That there 
are now in operation no fewer than 3128 miles of single line 
railways, is a circumstance not calculated to diminish the number 
of accidents. It is well known, also, that railways of small traffic 
carry on their business free from accidents ; it is on lines of large 
and mixed traffic that accidents occur. Thus, for the last eight 
and a half years, the mean length of line open for traffic has 
been 8382 miles ; and upon 6860 miles owned by 58 companies, 
above 849,000,000 passengers have been conveyed in that time, 
and 142 persons have been killed from causes beyond their con- 
trol ; whilst in 1522 miles owned by 85 companies, upon which 
above 71,000,000 passengers have been carried, no accidents have 
occurred. Again, it is known, to every one, that some of the great 

1 Parliamentary Papers, Session 1, 1859, Nos. 2472, 2498, and 2513. Num- 
ber of passengers, 139,141,135. Number of killed, 51. In the five years ending 
December, 1858, the proportion of killed to carried was 1 in 7,907,044 ; in the 
eight years and a half, ending 30th June, 1858, the proportion of passengers 
killed was one in 6,480,013. 
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traffic companies are more remarkable for clean bills as to acci- 
dents than others of them ; showing the same thing, which many- 
other facts go to show, that a very high proportion of the actual 
accidents are attributable to causes which it is within the power 
of the management .of the lines to put down. 1 The same was 
last year reported, by a French commission, to be the state of 
things on the lines in that country. Let the above facts be borne 
well in mind, and we shall be the better prepared to come to the 
consideration of the vitally interesting but complex questions — 
What are the causes of railway accidents ? In what degree are 
companies fairly responsible for them ? In what degree do the 
' existing laws operate to protect the public from accident, and to 
enforce a due amount of responsibility when accidents occur ; and 
is there any point in which these laws can be altered with proba- 
bility of beneficial results ? 

According to the Report of the Select Committee of the House 
of Commons, appointed on the 8th Feb., 1858, to inquire into the 
causes of accidents on railways, and into the possibility of remov- 
ing any such causes by further legislation, which report was 
founded on a large body of evidence given by officers of the 
Board of Trade, by eminent engineers, and by directors and vari- 
ous other officers of railways, the causes of accidents may be 
classified under the heads — inattention of servants: defective 
material either in the works or the rolling stock : excessive speed. 
We will take the last assigned cause in the first place, because it 
is always made a prominent object in every inquiry of this class, 
whether taken before a coroner, an officer of the Board of Trade, 
or a judge and jury in a court of law. But here a difficulty at 
once arises. How is the speed at which a train is proceeding at 
the moment a collision, or other miscarriage happens, to be 
ascertained ? At first sight the thing seems clear as daylight, and 
so it is, given the daylight, perfectly easy for any one in a train, 
who can see the quarter-of-mile stones on the side of the line, to 
tell accurately by his watch what is the pace of the engine over 
the quarter of a mile. In the night there are no means whatever 
1 Parliamentary Paper, Session 1, 1859, No. 2498, pp. 21, 22, 25. 
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at present for ascertaining with precision what is the velocity of 
a railway carriage over a small distance. Moreover, the passen- 
gers who may have marked the time, &c, shortly previous to the 
accident, when it comes to be inquired into, are not to be had as 
witnesses, having proceeded to their destinations, and dispersed 
in all directions. In practice, therefore, the testimony on this 
head is confined to that of engine-drivers, guards, and stokers, 
persons more or less interested and biassed, and who moreover 
are, at the best, deposing to an opinion on a matter exceedingly 
critical and difficult to estimate. Hence, there is no difficulty 
in acquiescing with the opinion expressed by the officers of the 
railway department of the Board of Trade, that it is practically 
impossible to arrive at satisfactory proof of the speed of a train 
at the time of an accident. Besides, it is not easy to see how 
excessive speed ever directly causes accidents, except in the rare 
case of a train being driven, at such a rate, round a sharp curve as 
to start the carriages off the line, and the still rarer case of over 
rapidity bringing a train up to a given point in its course, so 
much in anticipation of its proper time of being there, as to run 
it into another train that otherwise would have been well out 
of its way. No doubt, of course, in cases of collision, the 
greater the momentum with which the colliding bodies impinge, 
the more serious will be the disaster ; but the question is not, 
whether the excessive speed does not aggravate accidents, but 
whether it ever, per se, causes accidents. There is a con- 
fident opinion abroad, in utter denial of speed (excepting the 
above cases) ever causing accidents. Men of high intelligence 
and long experience tell you they never knew a case where it was 
the pace that killed. It may well be that an unusual speed, with 
a heavy load, may bring out, at once, the defect in a worn or ill- 
fitting tire, or a weak axle, or the unfastened joint of a rail, and 
so lead to a mishap; but, in such cases, the unusual speed, though 
it is the proximate reason, is not the causa causans : in other 
words, the real responsibility rests not on the engine-driver, but 
with the departments whose duty it is to keep the rolling stock, 
or the permanent way, in a safe and sound condition. But it is 
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sufficiently evident how strong the tendency will be, for a railway 
company and its officials, to throw the blame upon an imputed 
violation of their regulations as to rate of travelling, rather than 
take it upon themselves, by admitting their own laches and in- 
efficient superintendence. From 40 to 45 miles an hour appears 
to be the maximum at which the railways are now travelling ; 
but whether this, or 50 or 60 miles an hour, is an unsafe pace, 
it is impossible to say absolutely. That may be a perfectly safe 
pace — that is to say, a pace attended with no probability of risk — 
with carriages in proper order, along a good road free from ob- 
structions, which would be far from safe, all things else remaining 
the same, if the road be crowded with trains, or be in a bad con- 
dition. An instance is mentioned where a speed of twenty miles 
an hour was unsafe, with the engine and the road in the condition 
they were in.* But, for the reasons just indicated, there is always 
an interest at work to refer every misadventure, on these roads, to 
over rapidity of motion rather than any other cause : this is 
always a resource, because it is always a mystery, The device is 
analogous to the old logical trick of ignotum per ignotius. The 
accident at Tuxford, on the Great Northern Railway, is an 
instance. The government inspector, Colonel Wynne, who in- 
vestigated it officially, says, it cannot be accounted for. The 
doctrine of railway authorities is, that the speed was the cause. 
We see a speed clock is spoken of, which is to register the times 
in which given spaces are passed over ; but at present it is a 
mere ingenious, unshapen project — an infant en ventre de sa mh*e 
— of no practical utility whatever. What has been said will, we 
trust, be found not altogether without its value in use, for pro- 
fessional men engaged on inquiries on railway accidents. A very 
full body of evidence, comprising numerous facts, and the most 
trustworthy opinions on this subject, is contained in the minutes 
of evidence taken before the committee above mentioned. 8 There 

* See Captain Galton's Evid., p. 31. 

• See Evid. of J. Locke, M.P., pp. 69, 70 ; Captain Huish, p. 83 ; Lt.-Col. 
Yolland, pp. 26, 28, 30 ; and see pp. 17, 25, 31, 32, 49, 61, 62, 69, 104, 112 ; 
Mr. Gooch, pp. 140, 141 ; and see pp. 146, 150, 162, 165, 168, 173. 

As to Speed Clock, Evid. p. 95. 

To us, we must own, the evidence, both in quantity and weight, seems to, 
preponderate unmistakeably in favour of the conclusion, that accidents (wi h 
the exceptions in the text) are never caused by mere speed. 
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is in that evidence one most remarkable absence: the total omis- 
sion, namely, of any inclination on the part of the inspectors of the 
Board of Trade — who inquire into perhaps thirty or forty acci- 
dents apiece every year, and the other unconnected evidence — to 
attribute accidents to the negligence or misconduct of the servants 
of the lines. From them you find defective management to 
be the cause of every thing that goes wrong on railways : 
every disaster may be traced to that, they tell us ; some of the 
directors and officials, on the other hand, insinuate what one 
would expect them to aver manfully, if they were convinced it 
were so, that every thing is owing to si disregard of regulations." 
At best, the witnesses, of the latter class, speak each from his 
knowledge of his own line only ; the others from a long and 
general experience of all the lines in Great Britain and Ireland. 
Can it be doubted on which side the probability of truth lies ? 
Is it surprising if railway oracles also, at times, Philippize ? A 
common mode of misconducting the traffic of a line is to mix up 
slow and fast trains together, or to send off an express and a 
stopping train too near to one another. It is in order to provide 
against these consequences of having coal, mineral, and goods 
trains running, or rather creeping, on the same lines with swift 
passenger trains, that the London and North Western Company 
found themselves obliged to resort to the measure of making a 
third line. But what is the effect of this " mixing up," as it is 
technically called, of different descriptions of trains ? Why, 
" there is always a pressure upoa jthe driver of the quick train. 
He is always expected to keep his time ; and if, through over- 
caution — this is my opinion — he is late, I think he will get a 
bad mark against his name. The pressure is with the man 
driving an express train to keep his time ; therefore he would be 
very unwilling to stop his train, unless he was perfectly certain 
that there was a necessity for it ; and sometimes he would over- 
shoot the mark of caution. His tendency is always to press on 
as much as he can." 1 That is the servant's tendency ; and very 
natural and almost inevitable it is, under the stated circum- 

1 Colonel Wynne's Evidence, p. 13. 
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stances. But the tendency of the companies, we are told by the 
same high authority, " is, rather to overwork their signal-men 
and their men generally. I think many accidents occur from 
men being overworked, and that must arise from insufficiency of 
staff." Probably few persons are aware to what an extent this is 
carried; but, however that may be, no one will pretend to advocate 
keeping night watchmen on duty for twelve hours at a time 
(and we have here revelations of such cases 1 ), or even twenty- 
four hours at a time, 9 a thing that strikes one as so utterly dis- 
graceful as hardly to be credited ; but it stands on the credit of 
admissions made by a traffic superintendent and an engineer, 
speaking of their own line. The excuse made for keeping a 
watchman on duty for twenty-four continuous hours, is sufficiently 
cold-blooded. " Their duty is not laborious : it is not work— it 
is merely watchfulness. Q. — Still it requires that a man should 
keep his eyes open during the whole of that time ? A. — Cer- 
tainly." It ought, therefore, clearly to form an ingredient, in 
estimating the culpability of every railway servant on a charge 
of negligence, that there should be proved what are his hours of 
duty, and how long he had been on duty when the act of imputed 
negligence occurred. Very different is this case from that of 
attributing misfortunes to the overcrowded state of the traffic on 
the line, as is sometimes done, thus exonerating the company by 
rendering it almost impossible for the public to fix blame for the 
consequences of their own excessive patronage of the line; for the 
public cannot reasonably say, u It is true we choose to throw such 
masses of traffic on your rails as you would have been totally un- 
able to transport, but for the vast expenditure you have made, in 
the building, for this purpose, of engines of increased power, a 
large portion of which traffic might just as well have been sent 
by canal ; but, notwithstanding this, we at the same time insist 
upon punishing you for the necessary results of our predilection " 
The fact however is, that, properly speaking, no line as yet can 
be called crowded. Captain Huish says, that he " knows no line 

1 See Evidence, pp. 153, 144, 115, 116, 107, 108, 75, 77, 43, 27, 20, 19, 13i 

2 Evidence, pp. 127, 116. 
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that is crowded with traffic ; no line which, under proper arrange- 
ment, might not do double what it is accomplishing. Accidents 
occur from other causes than from the multiplicity of trains." l 
" Practice shows me/' he says, " and I have watched it for many 
years, that the amount of traffic on a line has very much less to 
do with accident than people imagine ; and, as a practical result, 
those portions of the lines which are most crowded have the least 
number of accidents from collision. X could name many in- 
stances where the trains are, very frequently, within three or four 
minutes of each other, and they go on year after year without a 
casualty. On other lines, where the trains are much less frequent, 
the casualties are much more numerous, and it arises from the 
simple fact, that on account of the multiplicity of trains there is 
more perpetual attention, both on the part of the signal-men and 
on the part of the engine-drivers, who are continually on the 
look-out for something a-head, they are continually keeping 
their hand on the engine lever. I might illustrate it by the fact 
of there being fewer people probably run over in the Strand, than 
there would be in a bye street." This, of course, supposes every 
thing in its proper state, both in the carriages and in the rails 
and way; and also, that the number and quality of the watch- 
jnen and others employed is -equal to the strain. No such state- 
ment, we presume, eauld be made where servants are kept for 
twenty-fouT hours together, in the winter, at watchman's duty. 
Companies, therefore, cannot appeal to the feelings, and represent 
themselves as being as much hurried and driven with business 
as attorney Bowling, in Tom Jones, so as to produce any deserved 
■effect, unless they show, at the same time, such arrangements 
as are beyond cavil, And at least prima facie sufficient and satis- 
factory. Directorates— there can be no doubt the evidence fully 
*fhows it, and the reports of the Board of Trade inspectors confirm 
the fact— ^are frequently compelled, by the clamours of the share- 
holders for better dividends, to practise such systems of carking par- 
simony as are incompatible with a proper maintenance of repairs, 
of an efficient staff of servants, and generally with appropriate 

1 Evid., p. 8. 
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measures of management. When directors are left to adopt such 
means as observation, experience, and ingenuity point out for 
dealing with their business, even along what are usually called 
the most crowded lines, when there is not time in the twenty-four 
hours to arrange so that the swift passenger trains should not be 
intermixed with the goods trains — even on the line between 
Liverpool and Manchester — it does not appear that the per 
centage of accidents is higher than on the other and less travelled 
parts. So Captain Huish mentioas the occurrence, some time ago, 
of two days of fog so intense that a train could not be seen the 
distance of its own length, and yet in those two days the London 
and North Western Company ran 400 trains without diminishing 
the speed, by the profuse use of fog signals, no doubt with a 
great increase of expense. 1 On the other hand, where expendi- 
ture is unduly stinted, there will occur accidents ; hence of the 
thirty-five cases of collisive accidents reported on to the Board 
of Trade in the course of 1857, the majority were cases of collision 
between passenger trains and goods trains, not between one 
passenger train and another. 

Th6 usual cry adopted from political economists is, " You 
may surely leavo companies to study and find out what is their 
own interest, and rest assured they will pursue it." But facts 
and experience prove companies not, by any means always, to do 
this ; competition, false economy, and various other disturbing 
causes operate, and very often operate, to prevent them.* 

Assuming, however, that you have a oompany which is fully alive 
to the necessity, both on the primary ground of humanity, then of 
regard to its own character and standing in the estimation of the 
public, and lastly, on the mere sordid consideration of the im- 
mense waste of profits in the shape of damages awarded, and 
compensations and other expenditure to which casualties give 
rise, of taking care to have its rails and its plant in good 
order at all times, and its staff adequate in numbers and effi- 
ciency for the work of its line; there still remains for safety, that 

^eeEvid., pp. 13, 14. 

» See Evid., pp. 14, 22, 27, 33—35, 85, 141. 
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it should adopt adequate means for securing punctuality, the 
grand panacea for safety in all railway locomotion. How, then, 
is this best secured ? Theevidenee before us shows that distinctly. 
It loudly declares for telegraphic .communication, not by the 
old mode of sight signals of green and red lights, &c, but 
by the incomparably more seeure and invariable mode of electric 
telegraph. The government inspectors all recommend the latter 
and newer system ^ most of the other authoritative evidence is 
the same way, and although the authorities of one or two lines 
can claim a great immunity from casualty on their lines, where 
nothing but the old system, managed however by extremely well- 
trained, zealous officials and subordinates, is in use, still we are 
persuaded that every one who studies the sutgect will arrive at the 
result, which seems to us to be thoroughly established — that for 
all circumstances there is no mode of signalling, as yet invented, 
which can be compared in -certainty, and the absence of liability 
to be disordered or misunderstood, with that of the electric tele- 
graph. There is no doubt of its being an expensive system, 
because for its due working it is necessary that the company 
should have a wire of its own, kept exclusively for the require- 
ments of the traffic. The adoption of this system, on the principle 
on which it is usually worked, of having the whole line, or portion 
of line, to which it is applied, divided into small lengths and sub- 
portions, and providing that each length shall be kept absolutely 
clear for one train only at a time, supplies manifestly an entire 
guarantee against casualty from collision ; and it is to be hoped 
and expected that, before long, in all cases of collisions, it should 
become an element in the inquiry, as regards the responsibility of 
the company, to ask whether they signal by electric telegraph on 
the part of the route at which the miscarriage occurs. 1 

The committee do not recommend any interference of Par- 
liament, by the enforcement of a maximum or otherwise, with 
the rate of travelling ; but they are of opinion, " that the perfect 
regularity in the time of the departure from and arrival at each 

1 As to punctuality, see Evid., pp. 4, 67, 154, 165, 168, 169, 172, 188, 196, 
192. 
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station, which would appear to be a material element of safety 
in railway travelling, may be attained by legislative interference, 
to the extent of enacting that, except under exceptional circum- 
stances, the public should have some means of obtaining prompt 
and cheap redress in the recovery of penalties, in every case of 
want of punctuality in the departure and arrival of trains at every 
station ; thereby rendering it imperative upon railway companies 
not to advertise a rate of travelling which they cannot always 
maintain with undeviating punctuality." l But is there any ex- 
ample of a rule of law laid down with various exceptional cir- 
cumstances, that is, open to any means of prompt and cheap 
redress that could be adopted in this country ? In this case, to 
have any pretensions to be a just rule, it would have distinctly 
to specify a great number of minute exceptional circumstances. 
Each exceptional circumstance that you state, must necessarily 
open the opportunity for fresh evidence and additional contesta- 
tion; and it would almost certainly be found impossible to do jus- 
tice to the companies, or satisfy the complainants, otherwise, than 
by a full and complete sifting of all the exceptional circumstances 
-that might be alleged in any case, and so a prompt and cheap 
means of redress could hardly in practice be attained This is 
assuming that the all proper exceptional circumstances could be 
ascertained and specified beforehand, or that one set of exceptional 
circumstances oould be framed, of such a character, as to be equally 
applicable to the peculiarities as to traffic and otherwise, of every 
line in the united kingdom. 

There are only two other points which have been much agi- 
tated, as improvements, on the present system of management, 
each of them affecting the rolling stock* 

Some persons contend strongly for additional break-power 
being attached to trains, in order to give the persons in charge 
the means of pulling up within a shorter space, and coming to a 
stand-still in less time than is usually practicable at present. 
But there are great objections to enforcing this scheme upon 
directorates at present. The best description of break does not 

1 Report, pp. iii. iv. 
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as yet appear to have been attained, and the expense of applying 
breaks extensively is great Then it is much disputed whether 
breaks, in the majority of actual cases of collision, would have 
served to avert, or even to mitigate, the severity of the catastrophe. 
Above all, in case of a recourse being had to the telegraphic 
mode of providing against collision, breaks would hardly ever be 
called into operation. 1 

As regards the other point, of securing means in each passen- 
ger train of communicating from the passengers to the guard, 
and between the guard and driver ; the former, it appears clear 
from various considerations, is at present wholly impracticable, 
assuming it to be desirable, of which there are doubts, apparently 
well founded. The case of the American railways, where means 
of communication between passengers and guards are in general 
use, is not in point here for many reasons ; among which is, that 
the carriages in America are uniformly constructed so as to allow 
of free passage down the middle of each carriage throughout the 
whole length of the train, and the guard comes, when he is rung 
for, to the carriage in which he is wanted. With us it would be 
impossible, if the communication was established, for the guard 
to come along the outside of the carriages by means of the foot- 
boards or platforms attached to the outside of carriages, because 
of the intervals presented by the buffers ; and moreover, on many 
lines the bridges are so frequent, and the span of their arches so 
narrow, that the liability to fatal casualties to guards so attempt- 
ing to pass outside would be very high. 

With regard to communication between guard and driver, 
various inventions have been tried. The most perfect seems to 
be that in use on the Great Western Railway ; but it is very 
costly, involving the sending with each train an additional ser- 
vant, whose sole duty is to keep a look-out fore and aft, and give 
warning to the driver as due occasion arises. It is obvious that, 

1 In Evid., pp. 14, 16, 19, 24, 25, 28, 103, 117, 190. For more particulars as 
to the present state of the question of breaks, see Parliamentary Paper, 
Session I., 1859, No. 2498, p. 41. What is contained in the text relating to 
telegraphs, lias been derived from the evidence .before the committee, con- 
tained in thirty- nine pages. 
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as regards providing against the necessity, this supernumerary- 
would be wholly superseded by the adoption of the system of 
electric telegraph signalling above referred to. In case of the loss 
of a wheel, or any other mishap to a carriage in the train, his 
utility is small, if it be true, as stated, that the action of the en- 
gine gives instant warning to an experienced driver of any such 
alteration in the normal state of the traction. Moreover, under 
a proper system of superintendence of the rolling stock, cases 
of the breaking of a tire or an axle are very uncommon. Still 
more rare is the occurrence of a fire in or on a .carriage, the only 
other case, as it seems, in whieh the services of such an extra 
guard would be available. These points-*-of break power and 
means of communication — seera, therefore, to be altogether of 
minor importance, with respect to the prevention of casualties, 
than the other means above discussed. 

We may add here one remark on the frequency of " accidents 
to servants of railway companies, or persons employed on rail- 
ways." It is a subject which has not hitherto obtained as much 
of public notice as perhaps it deserves. In 1858, railway com- 
panies reported to the railway department of the Board of Trade, 
the cases of 131 servants killed and 101 injured during the year. 
Of these, 17 were killed and 52 injured from causes beyond their 
own control j 114 were killed and 49 injured owing to their own 
misconduct or want of caution* A large proportion of this 
species of accidents occurs to porters, &c., in shunting trains ; 
and Captain G-alton, in his report to the Board, states — " Acci- 
dents of this class have always been very numerous ; they arise 
partly from the recklessness of the men, and partly from the im- 
perfection of the arrangements for connecting the vehicles in 
trains." Almost necessarily, the men employed on railways are 
reckless men ; for an occupation, environed with such perils to 
life and limb, will scarcely be much sought after by others than 
men of the hardiest character. In the latter part of this state- 
ment there is a confirmation of what has been already mentioned 

1 Parliamentary Paper, Session 1, 1859, No. 2498, p. 4. 
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— that experience shews the mass of accidents to be attributable 
ultimately to defective management 1 

In the foregoing lines, the object has been to reeall or present 
to the minds of professional readers sueh facts and considerations 
as are calculated to be convertible to good purpose in cases where 
it may become their duty to take part in investigations of rail- 
way accidents. We shall next invite attention to the subject 
of the working of Lord Campbell's act in respeot of railway dis- 
asters, and to one or two other matters.- 

Now, in attempting to ascertain what is the real weight of 
railway disaster, it does not seem to us to be sufficient to take the 
dry statistical view, and be content with the statement, that 
" in the actual performance of the duties of life, it is impossible to 
find a case in which the proportion of fatal accidents is so small ; "* 
and, in the fact shewn by the statistical tables of the Board of 
Trade, that the per centage of risk in travelling in this way is very 
small indeed as compared with most other modes of conveyance. 8 
But, in fact, averages and per centages cannot be made to repre- 
sent fairly a matter of this kind ; and, what is more, it is as yet 
impossible to find any equation by whieh a sound statement could 
be secured and embodied. Thus, the number of fatalities in 1857 
was much higher than that of several previous years, and so 
much higher as to lift the average of the three years very mate- 
rially above the preceding three ; but the reason was, not that 
there were more separate occasions of miscarriage on the lines 
throughout the kingdom, but that there was a very severe accident 
on one line — the Lewisbam accident — in which no fewer than 
twelve persons were killed, and a large number injured. Hence, 
the conclusion to be gathered from the heightened average shown 
by the statistics — namely, that the whole of the railways without 
distinction were carrying with less general safety than in the for- 
mer period of three years, because the number of casualties was 
higher — would be totally fallacious. And this brings us to the 
real ground for interfering legislatively with railway negligence 

1 See Evidence, pp. 31, 77, 36, 37, 44, 45, 54. 

* The late Mr. R. Stephenson, Lectures on Railways, p. 521. 

» Evid., pp. 21, 13. 
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rather than with that of other carriers of passengers ; because the 
results of an accident, when it does occur, are very often so much 
more extensive and frightful in this than in most other modes 
of conveyance, whilst, at the same time, they are more easily pre- 
ventable than in sea carriage. The contrast has been attempted to 
be drawn, between the case of shipowners and railway companies as 
to responsibility in cases of loss or destruction of property, &c, bat 
the parallel seems to us not to hold. There is this grand distinction 
— the shipowner is more or less at the mercy of the winds and the 
waves— forces that brook no obedienceto man's power : that is not 
by any means the case of the railway proprietor, who has indeed 
a servant of gigantic power to work for him, but a power which 
is not beyond control if the proper and well-known means be 
taken. The case of the owners of sea steamers is more nearly 
assimilated by the law to that of the companies accordingly. To 
complain, as is loudly done by the railway interest, that ship- 
owners are liable, in case of loss in collision, only so far as the 
value of ship and freight extends ; and that therefore they are 
placed in an unfair condition as compared with the companies, is 
hardly quite and to the letter tenable. The shipowners' liability 
is so limited in respect of damage done, <fcc., " without his fault or 
privity;" the accidents that are chargeable upon the companies, 
without limitation of the extent of damage, are always proved to 
be owing to u wrongful act, neglect, or default," on the part of 
the company. Upon the same proof we apprehend the ship- 
owner is liable for damage to property to any extent. The dif- 
ference with respect to passengers has been introduced and 
maintained in consideration of railways having become the high- 
roads of the kingdom, along which vast multitudes have no 
choice but to pass in pursuit of their daily business and callings. 
By others than the railway interest, Lord Campbell's act has been 
called the safeguard of all our lives, 1 and the only security that 
the public have against casualties. At any rate, it seems to be 
at once difficult to suggest any substitute for the present system, 
or to improve it by additions of any kind. The suggestion of 

1 See Evid. of Bight Hon. Robert Lowe, pp. 59 57, 44. 
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the committee of 1853, that there should be on each railway 
registered officers, Ac., with a view to tbe better prevention of 
casualties, and the defining and bringing home of responsibilities 
more closely, has never been acted upon ; in fact, the plan fell 
through as soon as it was ventilated, 1 the principal objection 
being, that it is wholly contrary to principle, and generally un- 
authorized by practice, for the government to interfere in the 
details of commercial undertakings* The course haying been 
taken by the legislature, of leaving these undertakings to be 
carried on, not as government roads, but as joint»stock mercan- 
tile concerns, in consistency they must be allowed to continue 
as they were allowed to commence. This appears to be the 
opinion of the persons best qualified to have gained an acquain- 
tance with the numerous facts and considerations on which alone 
a sound judgment can be formed on such a point. On the other 
hand, a strong opinion has been expressed that railway property 
is in that condition, at least a great portion of it, that it is very 
desirable that it should be under the control of the State, 1 and 
that such must come to be the case before many years elapse. In 
the meantime it seems not wholly improbable, that the suggestion 
of an amendment by making additions which, it is stated, time 
has shown to be necessary to the Railway Clauses Consolidation 
Act, or some plan of that kind, may be adopted ; by adding to 
that act several clauses which are now introduced into all railway 
bills,' so as to bring it up to the requirements of the present day. 
The committee on accidents also recommend in their report, the 
giving of power to the Board of Trade for the prevention of acci- 
dents ; but the policy, we confess, seems to us doubtful, and cer- 
tainly no clear plan upon which such power should be given, 
was traced out in the evidence of the witnesses who were practi- 
cally acquainted with the subject. At present, the Board of 
Trade, from the moment that a line comes into actual operation, 
has no power whatever, except that of sending an officer to in- 

1 See Evid. before Committee of House of Commons, 1858, on Railway 
Legislation, pp. 28, 29. Evid. of E. Denison, M.P., before same Committee, 
pp. 60, 61. 

'See Captain Gallon's Evid., id. p. 8. Mr. Booth's Evid., \\ 34. 
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epect, under 3 and 4 Vict. c. 97, s. 5, and 7 and 8 Vict. c. 85/ 
s. 15 : the inspectors are expressly disabled from exercising any 
power of interference in the affairs of the company. It is needless to 
say that inquiries before magistrates, or on occasion of death 
before a coroner's jury, are totally unfitted for the determination 
of any thing likely to be of service to prevent future accidents. 
The Board of Trade has at present no power to enforce precau- 
tions for that purpose. In Gase of a system of inspection, and 
certificate of fitness for safe working of the plant or the way, to be 
renewed from time to time on fresh inspections, if the Board saw 
fit, or withheld if it did not, the objection would, no doubt, be 
taken, which is so usually taken by the owners of steamers with the 
Board of Trade, which is entrusted with a like inspection with 
regard to them — " You inspect our steamers, and satisfy your- 
selves that they are proper to go to sea ; how unjust then to make 
us suffer, in case any accident happens, when you were satisfied 
yourselves," using this argument as a lever, to hoist off from 
themselves the responsibility for injuries and loss. 

But, whether on good grounds or no, the railway companies 
complain bitterly of the losses accruing to them by the operation 
of Lord Campbell's Act* They say the value of life under it is 
measured by a class standard. They put their case this way: — 
A high public functionary takes his ticket for a journey of half- 
a-dozen mile3, at a cost of a shilling ; there being in the same 
train a mechanic, setting out on a journey of a hundred miles, 
having paid ten shillings fare. The train meets with an accident 
and both are killed. Then, it is said, the life of the rich man, 
holding public offices of emolument, &c., is worth twenty thou- 
sand to his family, and that amount the jury will give ; but to 
the poor family, who are not able to establish a pecuniary loss, 
the jury will give no compensation. This is the ground taken. 
Our readers will judge for themselves how far experience shows 
it to be warranted. The sums paid in compensation are no doubt 
very large, the aggregate of such sums — by far the larger part 
of which, however, are paid under arbitration, and not by award 
of a jury— during the last ten years, we find to be no less than 
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£412,349 10s. 10d.; x and there is much said of railway deprecia- 
tion, or at least the fluctuation of such property of late years, 
and the falling off of dividends.* But still, in spite of all this, 
railway enterprise does not appear to flag ; still there seems to 
be a field of un worked harvest, in the estimation of the railway 
world — still corn in Egypt ; for, after all, the number of bills fot 
railways in the session of 1859, was 172, of which 129 were to 
authorise new works; of these 70 were by new companies, 59 by 
existing companies. The total length is 1129 miles. 8 
- Nevertheless, that juries in some places, and that some judges, 
are more inclined than others to take unfavourable views, as 
against the companies, is notorious. It is also stated to be con- 
sidered that the Railway, <fcc., Traffic Act (founded on the 7th 
fiesolution of the House of Commons Committee of 1853), as 
administered in the Court of Common Pleas, has not proved 
satisfactory, from the difficulty, as it appears, of a court of law 
interfering with good effect in railway management. 4 The whole 
question, however, of railway responsibility is so wide, and various, 
and complex, that there is no wonder perhaps to find a great 
difference of opinion entertained amongst lawyers upon it Some 
judges have held that the occurrence of a railway accident is 
prima facie evidence of negligence on the part of the company, 
whilst other judges have expressed their inability to concur in 
such ruling. For ourselves we should wish to see the question 
of railway responsibility, of whatever character or class, whether 
as to goods or passengers, dealt with by the courts in the spirit 
indicated in a most remarkable judgment of a learned judge in 
a late case 5 — " As the profits from carrying depend much upon 
the contracts for carrying, and as railway companies, like other 
carriers, are perpetually infested by attempts at overreaching 
and fraud, to be defeated only by vigilance in making con- 

1 Report of Committee on Railway Accidents, Appendix, p. 195. 
' Evid., pp. 21, 22, compare Id., p. 52. See also Evid. before Committee on 
Railway, &c Legislation, pp. 21, 24. 

* Parliamentary Paper, Sessiou 1859, No. 6, p. 4. 

4 Evid. before Committee of 1858, on Railway Legislation, p. 21, and see 68. 

* M'Manus v. The Lancashire and Yorkshire Railway Company. 5 Jur. 
N.S.647. Exch. Ch. 

vol. vin. no. xv, k -r* ; 
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tracts, and by the protection of the law in enforcing th^rn, 
an intention to make their contracts uncertain appears to have 
the evil of taking from this property a security which, Wongs tQ 
all other property in trade. The evil also is greater in proportion 
90 the contingency is uncertain ; and the test of the just and rea* 
fonable, in the person who happen* to be the judge, is peculiarly 
uncertain. Some, judges seem to have thought it just thai 
the carrier should always pay Jbr every damage and loss. In 
the minds of other judges the just and reasonable ia tested by an 
intuitive perception of right known only to themselves. Some 
judges may think that a party to a bargain should take care of 
his own interest, and that, if he makes a promise, it is just that 
he should keep it. Other judges may attempt to know the 
interest of railways and customers respectively, and try the 
reasonableness of contraots by this knowledge ; but their situa^ 
tion makes such knowledge almost impossible. Upon the argu- 
ment, this supposed hardship on the companies was said to be 
justified by the assumption that carriers have a monopoly j and 
Jervis, 0. J., 18 0. B. 829, says, < The monopoly created by 
railways compels the public to employ them, and therefore the 
legislature has imposed securities on them/ It is true that 
railway proprietors have produced accommodation so excellent^ 
that the public prefer it to any other ; but that for that reason 
the prejudice against monopolies should be brought against rail- 
ways, is not right In monopolies, the seller of a bad article, by 
virtue of a grant, compels the buyer to pay too much ; here, the 
buyer chooses an article on account of its goodness, and claims 
to compel the seller to take too little. The public has granted 
nothing to railway companies without exacting full price ; their 
act, their land, and their works are all paid for. Subject to 
the conditions imposed originally^ they have the same rights of 
property as other owners ; and confiscation of any of those rights 
is not justified by an unfounded imputation of monopoly. The 
notion, that customers of railways require protection, on account 
of incapacity to resist oppression, is not more true than the 
notion, that against a large proportion of customers railway com- 
panies stand in need of every aid the law can afford." 
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Am X.— THE LIBRARIES OF THE INNS OF COURT. 

1. Memoirs of Libraries / inciting a Hand-book of Library 
. Economy. By Edward Edwabds, London :Trabittr& Co., 
1859. 2 vols. 

A Catalogue of the Printed Books in the Library of the Hon. 
Society of Lincoln's Inn. By William H. S^ilsbtjby, 
Librarian, Printed for the Society, 18S9. 

WE lately offered our readers some account of the Library of 
the Middle Temple. 1 We now propose to make a few 
remarks upon the Libraries of the remaining Inns of Court We 
are told that a hero renowned in fiction/ when assailed by more 
than one adversary, ci applied to the weakest first." Acting on the 
same judicious principle, we shall commence our inquiries jnth. 
the library of Gray's Inn. It is no discredit to a society numeri- 
cally so much weaker than the three great legal colleges of Lotw 
don, to possess a smaller collection of books in. a less showy 
receptacle. It is merely what is naturally to be expected, and 
reflects no blame upon the guardians of Gray's Inn. Nor indeed 
are we sure that the apartments in which their books are lodged, 
would suffer by a comparison with those which at present con- 
tain the much larger array of volumes appertaining to the 
Middle Temple, and which the unfortunate effects of the " Strike" 
threaten to retain in their present location for a much longer 
period than we a few months since anticipated. 

The books constituting the library of Cray's Inn are chiefly 
upon law, or subjects immediately therewith connected; but 
there are also some valuable works on divinity, including a col- 
lection of " The Fathers of the Church," and soma manuscript 
missals, &c There is no modern printed catalogue of this 

i See L. M. and B., vol. vii p. 67, No. 13, May IS6& 
'TwJaae* 
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library, but increased attention has of late years been paid to its 
condition. 

The Library of Lincoln's Inn is widely different in bulk, cor- 
responding in magnitude with the wealth of the very important 
body to which it belongs. Its foundation is said to be of an 
Earlier date than that of any other library how existing in Lon- 
don. As far back as 1497, the rudiments of the collection were 
formed by bequest of John Nethersale, a member of the society, 
thus anticipating the work of Mr. Ashley, at the Middle Temple^ 
by 144 years. In both instances, the good intentions of the 
original founders do not seem, until a period approaching our 
own, to have been regularly and systematically followed up by 
"the higher powers of each Inn. The much-admired building 
which contains the books of Lincoln's Inn was erected only four- 
teen years ago. 

Amongst the benefactors to the Lincoln's Inn collection, maybe 
found the celebrated names of Dr. Donne and Archbishop Usher, 
also of that singular, dogged, witch-visaged, indefatigable per- 
sonage, William Prynne (so hardly dealt with by Samuel Butler 
and the executioner's shears), who was a bencher of the society. 
A copy, believed to be unique, of the Introduction to Prynne's 
Records, was purchased by the society of Lincoln's Inn, at the sale 
of the Stowe library in 1849, for the very considerable sum of 
£335. 

But Sir Matthew Hale— •- so conspicuous for his gifts of 
hand, head, and hearts-was one of the most liberal, as well 
as perhaps the worthiest, of the deceased benefactors to this volu- 
minous collection. His manuscripts are not only important in 
bulk but in quality, comprising, amongst other interesting matter, 
many papers in the handwriting of Selden, and a large folio with 
the formidable title, "The Black Book of the New Law," by Sir 
Matthew Hale himself. 

Of living donors to this extensive library, Mr. Purton Cooper* 
ope of the members of the Bench of the Inn, undoubtedly holda 
the most conspicuous place. This gentleman, whose own writings 
are well known, presented to the Society in 1853, nearly two 
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thousand volumes in civil and foreign law, many of them of great 
rarity. 

■ Very great augmentations by purchase have also been made to 
this splendid collection, bringing up its numerical force in vo- 
lumes to upwards of thirty thousand, or not very much short of 
double tbat of the library of the Middle Templa But it is pro* 
bable that the system, formerly so frequently adopted *at the latter 
library, of binding a number of small works together, has not 
obtained equally at Lincoln's Inn. The purchased manuscripts 
comprise (amongst many others) those of Serjeants Hill and 
Maynard. 

It appears that the late William Selwyn (a name honoured in 
the profession to which he belonged) was almost as indefatigable in 
his attention to the interests of the library of which we speak, as 
his brave and pious descendant still is in his perilous, no less than 
arduous, exertions in the cause of Christianity in New Zealand. 
It might be invidious to particularize the efforts to the same end 
Of later members of the society who are now flourishing. A cata- 
logue of the printed books was printed in 1835, and, in 1837, 
one by the Rev. Joseph Hunter (so well known for his antiquarian 
lore), of the manuscripts. The great increase, however, of the 
library during the last twenty years, called fop the compilation 
of new catalogues ; and this arduous task, entrusted to Mr, Spils- 
bury, the librarian of the society, has been most ably accomplished* 
The new catalogue, comprising all the printed works (pamphlets 
excepted 1 ) in a very clear convenient form, leaves little or no- 
thing to be desired. 

It is arranged alphabetically, judiciously so as we think; fitfr 
experience has led us to agree with the Edinburgh Reviewer, 
quoted by Mr. Spilsbury, that "a good and useful classed cata- 
logue of a great library is a proved impossibility. " And no less 
true is his own observation, that il to form a catalogue^ ivhiclr 
shall in no instance disappoint the inquirer, is a task apparently 
beyond the skill of the most experienced bibliographer." The 

1 The Catalogue of Pamphlets will form a separate volume, ang wity sooa 
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index of eutyects appended to the present catalogue, offers perhaps 
all the most important services to readers which classification can 
fwhieva. Owing to the absence of classes, it w, however, not 
quite so easy, as in the case of the catalogue of the Middle Tern* 
pie, to ascertain the strength and weakness of the library upon 
particular branches of literature, or to compare the relative merits 
of the collections of the two Inns respectively. But the great 
general superiority of number in the case of Lincoln's Inn, ren- 
der* it probable that the Middle Temple cannot claim a positive 
preponderance of force upon any important subject — that of Medi- 
cine (with reference to works long since published) excepted. 
In some instances, indeed, the inferiority of the latter appears at 
a glance. In reports of Trials, the library of the Middle Temple 
is very weak, while that of Lincoln's Inn is so strong, that it has 
been held advisable to make tbiaia a separate heading in the 
catalogue, and upwards of forty-six closely printed octavo pages 
follow this leading word. 

Neither library appears to contain many works of mere 
ornwent, or to be rich in expensive illustrated volumes, and the 
like. In the unlegal department of Romance, we certainly think 
that the Middle Temple would come off a winner, Mr* Ashley, 
appearing to have had a taste for such varieties. Perhaps we 
must also add, as a subject for exultation, its possessions in the 
way of Poetry — more especially of English poetry— which, for the 
most part) are of comparatively recent acquirement* We most 
not, however, forget the curious collection of EpgHsh metrical 
romances at Lincoln's Inn, once appertaining to the Anthony Foster 
efScott'a" eniiwortk" * 

But Lincoln's Inn boasts, and probably with justice, of * 
collection of law faeb, " the most complete in this country" 
But we think, with reference to the illustrious dead, that the 
Middle Temple can produce even a stronger list of ditfitigtiiahed 
lawmw; at leaat> if those who have beea students only be 
taken into the account, Forteacee, Sir Thomas More, Hale* 
Mansfield, Mackintosh, and Curran, are doubtless names very 
ilhtatttous in talent or genius; but they will not, we think, out*j 
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^eigh those of Sheridan, Hardwicke, Blackstone, Clarendon, 
Somers, And Eldon. George Canning was scarcely a Walter 
Raleigh, and the great Daniel O'Connell, in the moral and 
intellectual scale, will scarce bear a moment's comparison with hid 
illustrious countryman, Edmund Burke. Neither can the great 
men of the Inner Temple, although numerous, and including 
the names of Littleton, Coke, Selden, and Cowper, rival those of 
the sister Inn. 

We come now to consider the Library of the Inner Temple, 
contained in two handsome rooms, to which we are especially 
partial, but in which appearance has of late years been sacrificed 
to utility, in the multiplication of book-cases. It owes its 
foundation, which Occurred several years later than that of the 
Middle Temple, to the well-known William Petyt, keeper of the 
records of the Tower, whose portrait may be seen in the reading- 
room, and it contains a Very considerable number of manuscripts, 
chiefly proceeding from Mr, Petyt himself, who Was also a bene- 
factor (in money) to the neighbouring library to a large amount. 

Since its first establishment, the greatest additions to the Inner 
Temple Library by the gift of any individual, emanated, we believe, 
from the late Baron Maseres, in 1825. He gave some manuscripts 
and many printed books. Several catalogues of this library have 
been printed : one of these classed (completed in 1833), is upon 
a plan in a great measure adopted in framing that of the sister 
society. An alphabetical substitute appeared several years later, 
and still more recently a large manuscript account of it in several 
folio volumes, resembling the catalogue of the Cambridge Univer- 
sity collection, has been placed in the reading-room; and although 
we hardly think this proceeding necessary, unless in libraries of the 
greatest extent, yet we will not eall it an error. Like those of 
the other In ns of Court, this library has been greatly increased of late 
years, under the management, as at Lincoln's Inn, of a committee 
of the bench, and not under that of an individual master selected 
from the benchers, as at the Middle Temple, which latter arrange- 
ment Mr, JSdvards appears to prefer— perhaps with reason. In 
number of volumes (about 18,000, as we are informed by its 
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librarian), the collection of the Inner Temple surpasses that of the 
Middle Temple, which Mr. Edwards over-estimates as containing 
20,000 volumes, but it falls far short of that of its gigantic rival 
at Lincoln's Inn. 

As a general rule, the books of the Inner Temple library are 
later in publication, and more showy in appearance, than those of 
its neighbour ; nor does it appear to have suffered the same losses, 
and experienced the same neglect, during the last century. The 
writer whom we have just mentioned, considers it " not so well 
furnished with printed books •" but we question the general accu T 
racy of this statement With regard to special branches of lite* 
rature, we find accordingly that in Divinity, in which it is strong, 
there are a greater number of solid standard works, and a lesser 
of old and curious tracts. In like manner, the supply of modern 
Law treatises is considerably more copious, including, however, 
some that are probably of little value, at least beyond a brief 
season. In civil, canon, ecclesiastical, and " foreign law/' it might 
be difficult properly to adjust the balance between the two honour- 
able societies. Each, however, possesses many important works 
upon these subjects, which are wanting in the other. 

In English history, the Inner Temple has, we think, the advan- 
tage ; but its rooms are perhaps somewhat overloaded with blue- 
books, and other bulky documents, proceeding from the two Houses 
of Parliament. Many of them, we know, notwithstanding the 
neglect with which, after their first appearance, they seem to be 
fclmost invariably treated by those august assemblies, are really 
valuable and important ; but this is by no means the case with all 
of them ; and, in libraries of limited extent, a moderate selection 
appears to be sufficient, since, upon emergencies, the complete 
collections at the British Museum and the Parliamentary libraries 
may be consulted. 

In Foreign history, the Inner Temple is superior; and of French 
chronicles and memoirs, in particular, a very large assemblage has 
recently been added to its strength. In Geographical works, and 
especially in modern voyages and travels, no comparison can be 
instituted between the riches of these twin societies. Upon these 
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branches of human knowledge, the greater written wisdom, as far 
as the Temple is concerned, is most decidedly in the East Again, 
in the class of Biography, there is a marked inferiority in the 
collection of the Middle Temple, although it perhaps possesses 
the scarcer and more curious specimens in this way. In Heraldic 
works it must also decidedly yield the palm. 

To Scientific hooks, and treatises on art of all descriptions, the 
remark made upon the subject of divinity will apply. But in 
etfrious pseudo-scientific lore in divers tongues, and ' in tales of 
witches, and uncanny, unchancy beings of various denomina- 
tions, the Middle Temple makes the greater display, by reason 
principally, we opine, of its earlier foundation ; for records of the 
credulity of modern times find no place upon its shelves. 

There is not, as it appears to us, much to choose, as regards 
the remaining branches of literature, between the two societies' 
collections, which, if combined, would undoubtedly form a very 
strong library, the deficiencies of the one being often supplied by 
the wealth of the other. 

We will now pause for a moment, to consider a question which 
we have often heard mooted — viz., of what description of books 
should the libraries of our great law societies consist ; and under 
what regulations should they be consulted! 

There are some who would render them circulating libraries of 
law-books of all denominations and descriptions. There are 
others who would purchase no books but those upon law, and 
sell all upon other branches of like nature which may be already 
upon the shelves. Some, again, would form a very strong collec- 
tion of professional works, and admit only a few others, nearly 
connected therewith. And others would consider them magazines 
of general literature, buying every able work that appears, or is 
obtainable 

The objection to the last-mentioned view of the subject is, 
that law societies, although rich, have not funds which are inex- 
haustible. Even the nation cannot maintain the vast National 
library, except, in a great measure, by compulsory means. Unless 
the same privilege be extended to the Inns of Court, which is 
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most improbable, they cannot rival that collection. Out own 
opinion is, that the libraries of the Inns of Court (for we see no 
objection to the establishment of independent law circulating 
libraries, or libraries especially dedicated to students) should in- 
clude all really valuable professional publications— the newest, if 
they bear the stamp of professional approval — and the best 
standard works upon an almost unlimited range of subjects, and 
in the four or five principal languages of Europe. But we 
would not purchase books valuable only for rarity, however pre* 
Trious in the eyes of bibliomaniacs. 

Should such libraries include newspapers! We think that 
they should. The admission of such publications has been ob- 
jected to, as tending to promote idleness in places devoted to 
study ; but it is not to be forgotten that the earliest legal intelli- 
gence is invariably contained therein ; and unless these repositories 
of learning be intended, not for regular daily use, but for occa- 
sional consultation and reference only, we are inclined to believe 
that, whether preserved or not, the benefits of the presence of 
some few of the leading daily papers would outweigh the objections 
which may be raised against it* 

There are many plausible reasons for promoting a general 
circulation, of books in these libraries amongst students and bar- 
risters, no less than amongst masters of the bench ; but never-, 
theless we think, upon due consideration of the question, that 
the plan could not be adopted without producing more incon- 
venience than benefit. We could say a good deal more upon 
this subject, but it is one of considerable delicacy. 1 

It has been sometimes proposed to admit all members of the 
Inns of Court indiscriminately to each library— -to render them, 
in fact, the common resort of the legal profession. There is, 
certainly, much to be eaid in favour of this arrangement; but we 
nevertheless doubt whether it would be found to work Well. We 

* It fe an* of tbtf i>ririktg0* of tie Beftcbm of sort* of these toefetta t+ 
.abstract from the libraries, and to retain, for an indefinite period, any volumes 
they may need, to ttte great inconvenience and dnguftt of those who resort to 
gio Kbriwies, W> have known Blaekstone, Chitty on Contract*, and volume* 
of the Statdte8 and Aeports, thus seffiahfy borrowed.— -jEcfc' • - - J 
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would have every one of these libraries easily accessible to mem- 
bers of other Inns who had sufficient reasons for using them, and 
not rigidly closed against literary men in general ; but we think 
that to make such admission a matter of course, would be dis« 
covered upon trial to be an experiment fraught with no inoon* 
siderable disadvantages, inconveniences, and annoyances, alike to 
readers, librarians, and the legal profession at large. The societies 
can respectively maintain a firm grasp of their own property, and 
yet be liberal in its application. 

The subject of public libraries in general is handled by Mr* 
Edwards in the work, the title of which is placed first at the 
head of this article, at very considerable length, and with much 
ability. The author is retrospective as well as universal in his 
view, carrying it backwards to " The Libraries of the Ancients/:' 
and around to every corner of the globe in which such institutions 
are known to be established ; but it is not our purpose to follow 
him over this vast field* We shall confine ourselves to the con- 
sideration of a few particulars respecting the management of the 
library and reading-room of the British Museum, as being the 
national model of English public libraries. 
. Of the literary management of this great library we mpke but 
one complaint. Bygone parsimony may have rendered a com- 
prehensive catalogue impossible! and such a catalogue therefore 
we ought not to be too sanguine in expecting ; but we may 
observe that the cross references in the new catalogue, in which 
completeness is attempted, are fer too many and perplexing to 
the Bight, and practically defeat by their multiplicity the objects 
which they were intended to effect, and which a greater economy 
in their use might really achieve. 

Of the general management of the reading-room, there are 
however more grounds than one for complaint In the room 
itself there is a sad deficiency of fresh air in hot or rainy weather^ 
and no ingenious system of ventilation, under such circumstances^ 
will atone for the want of open windows and open grates. .Again, 
^ha very essential rule of " silence" is not enforoed with sufficient 
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strictness. It is true that we, in common with Mr. Carlyle, are 
" thin-skinned students;" but numbers of persons with duller ears, 
and more fixed and dogged habits of attention, are nevertheless 
liable to be annoyed by the chatter which is frequently to be 
heard in the reading-room. 

We never knew a public library — and we have read in many — 
the regulations of which did not call forth more or less of 
grumbling ; yet we are by no means convinced that those wherein 
the rules were the most stringent and apparently irksome, were 
not in the long run the most convenient ; and it is assuredly 
the convenience of a majority of readers, rather than that of 
favoured individuals, that should in the first place be considered. 
Take, for instance, the necessity of waiting for those books in the 
British Museum which are not kept in the reading-room, itself a 
library of excellent quality, and no contemptible dimensions. This 
is an annoyance, undoubtedly ; we have felt it frequently and as 
keenly probably as others ; patience (of which we have now an 
inexhaustible share) being with us quite an acquired virtue. 
But although, upon waiting three-quarters of an hour, and some* 
times more, for a book, owing to pressure of work on the attend- 
ants, we have occasionally been obliged to depart without it, we havei 
never complained of this arrangement. "How much better," 
"some say, " would it be for the public, were every admitted reader 
to have the run of the whole library, and help himself! 91 
Without a reference to much dishonesty (a little we know has 
been detected there occasionally), how long could such a collection 
he well kept together under such lax regulations ? This, it may be 
Said, is an extreme case ; but it applies more or less to most of the 
unpleasant restrictions imposed upon readers, in almost all public 
libraries, of whatsoever character or dimensions. 

Mr. Edwards devotes a chapter of his work to the destruction 
of the Alexandrian and other ancient libraries, and doubts, with 
Sir Thomas Browne, whether the real amount of the loss to learn- 
ing be much affected by the number of works that were burnt. J 
No doubt a very considerable quantity of rubbish would be con- 
sumed hi any such general 'conflagration ; but whether or not th& 
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Iteming of libraries may be in the main injurious to literature! 
we feel confident that, whilst this said literature continues to be a 
trade, their partial destruction is an event to be hailed with ecstasy 
by writers J by those at all events who make the smallest preten- 
sions to originality. Many and deep have been the anathemas 
pronounced by authors upon their forerunners in literary labour, 
and they would be undoubtedly most materially benefited by 
periodical burnings. Nevertheless, until periodical burnings shall 
have been adopted as a system, it is as well to guard against the 
effects of unintentional conflagrations. For this reason, we are 
adverse to the opening of public libraries by candle-light, or 
other kind of artificial light — gas more particularly, as this has 
been ascertained to be peculiarly injurious to books ; and we trust 
that the treasures of our great national library will continue to be 
spared, as heretofore, from any risk of this nature. 

Those who consult the elaborate work of Mr. Edwards upon 
libraries, will find that in some respects he is inclined to be more 
ostensibly liberal in his views than we are regarding admission to 
public libraries ; and, even with reference to the practice of lend- 
ing books (which we know has been long adopted with the col- 
lection of our university of Cambridge, and we presume with the 
Bodleian also), he has brought forward many certificates from the 
guardians of foreign libraries to show that it can often be safely 
allowed. But when reading-rooms are frequented, we cannot 
think that the circulating system could be maintained to any 
great extent without detracting from the accommodation of those 
who visit the room. And, above all, we should be sorry, even 
although we might ourselyes be gainers thereby, to see the literary 
contents of the British Museum subjected to such an experiment 
We have no doubt that the admitted superiority, as regards readi- 
ness of access, in our own great library to its still more voluminous 
Parisian rival, is owing in a great measure to the stricter, and 
what some may consider the harsher, nature of its protective 
regulations. 

We could have greatly extended the limits of this article by 
dwelling more at length on the disquisitions of Mr. Edwards; 



who unites apatieot cpasideration of bis sulgecfc to an wthusiastie 
regard for it. But we were averse to stray very far from oar own 
proposed topic of the actual state of the libraries of the Inns of 
Court, combined with a few suggestions as to their supply and 
regulations. With justice does Mr. Edwards observe, that "no 
task is more likely to strip a man of self-conceit than that of 
having to frame, and to cany out in detail, a plan for the forma* 
tion of a large library," He is an advocate for comprehensive 
purchases^ and so, for great national libraries with ample space, 
are we ; but in this it is necessary to have regard to the means of 
which we are possessed, and funds and room must be taken into 
account 

Nor is the purchase of books alone a matter for thought and 
reflection. Their judicious arrangement is also a work more 
difficult than is generally supposed, involving some of the 
qualities requisite in generalship — physical courage (the " dignity 
of danger " being absent in this description of service) of course 
excepted. 



Abt. XL— LAST SESSION. 

THE fate of nearly all the measures of law amendment last 
session is sufficiently vexatious. With the exception of 
the Lord Chancellor's bill, which had been postponed above two 
years, for preventing vexatious or frivolous prosecutions in certain 
cases of misdemeanours, every thing that was proposed, whether 
jby the government or individuals, was rejected. Of these defeated 
propositions, the most important and the most to be regretted were 
the bill for improving the profession of solicitors by encouraging 
their better education ; provision in the Divorce Court bill for 
preventing fraudulent collusion ; and another provision, in the 
same bill, for preventing the needless publicity of details of an im- 
moral tendency. The first was introduced at the suggest ion- of 
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the Incorporated Law Society ; the second was proposed by Lord 
Brougham and adopted by the Chancellor; the third was pro* 
posed by the Chancellor himself. lb would be difficult to avoid 
the inference, from the proceedings which were had in all these 
matters, that party tactics had a great share in them. They were left 
to the Attorney^general in the House of Commons, and as it was 
plaia that the government gave him a feeble support, the 
temptation appears to have been irresistible of throwing them 
out, and thus damaging the ministry. Upon the proposals for im- 
proving the divorce procedure, there was also a desire shown of' 
courting popular favour, by a pretence of keeping down the 
costs of the procedure, and by a falsely alleged jealousy of check- 
ing the publicity of trials. 

The proposal to make the Attorney-general a party in alt 
causes of divorce a vinculo, has been so often discussed in this 
journal, that we need not resume the argument now, except to' 
state that not one of the reasons on which our approval of the 
plan was founded, received any answer* It might fail to prevent 
collusion, so might any protection given to the court ; but no 
one pretended that the court now has even the chance of being put 
on its guard in oases of the grossest description, and no one 
denies that it is without those means of defence which the House 
of Lords, to whose jurisdiction it succeeds, possessed, and which 
in many instances proved effectual. This provision will evi- 
dently be, again brought forward, and as it has the entire concur- 
rence of the judges of court, as well as of those law lords who 
have so long taken part in the divorce jurisdiction of the House, 
it will in all probability be adopted. 

The proposition to give the court a power of hearing certain 
causes with the exclusion of the public, is only an adoption of 
the practice always used in the consistorial courts, upon suits of 
iiullity of marriage on the ground of impotence. That it ought 
to be the practice of the Divorce Court, which has succeeded to 
the jurisdiction of the ecclesiastical tribunals, there really can be 
no doubt, nor that it should be extended to all cases where the 
details are of a nature to outrage public decency. The Courtrof 
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Chancery constantly sits in private by consent of parties. If it 
be said that the Divorce Court ought to have no power of ex- 
cluding the public without the like consent, the answer is obvious. 
Many suits are brought with the hardly concealed object of 
making the scandals referred to public ; many to extort money 
by that threat; and, even when there is no such motive 
in operation, it is manifest that, when parties are in great 
contention, the desire of one to have & private hearing of the 
cause will, in many instances, be a sufficient reason for the 
other to desire the admission of the public. As for the reasons 
given against the proposal, they appear to have been singularly 
futile. It was said the publicity of all judicial process would 
thus be infringed upon, and rendered precarious, as if the distinct 
restriction of the exclusion to cases of one class were not a suffi- 
cient guard against the apprehended encroachment. It was said, 
we cannot say argued, that favour might be shown to certain 
parties ; but this would be a reason for not confiding any of the 
high powers of the court. to the judges. Surely their responsi- 
bility to parliament and the country, would be sufficient security 
against any such partiality as was fancied. 

There was a good deal of declamation on the sacred principle, 
that justice ought always to be administered in public. It 
might be presumed that Lord Oampbell and Lord Brougham, 
who strongly supported the proposed provisions, had never been 
averse to the admission of this principle ; perhaps we might go far- 
ther and observe, that it must be a conviction of the necessity of 
the case which could reconcile them to make any exception to the 
rule. As for the topic dwelt upon in deference to the press, that its 
conductors might be trusted, no doubt some of them may, perhaps 
most of them ; but unhappily there are those who, merely because 
the greater number of papers abstain from publishing the offen- 
sive details, would, on that account, seek undue advantage by 
giving them. Besides, the actual presence of the audience en- 
sures the corrupting effects being produced, at least upon many 
persons, without the possibility of those suppressions which, we 
are told, the discretion of the press would make. 
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The loss of the bill, framed an 1 promoted by the Incorporated 
Law Society, much to their credit, for promoting the education of 
solicitors, is to be regretted — we should rather say its postponement 
than its loss ; because there can be no doubt of it being reintro- 
duced and passed. Nothing can be more reasonable than that 
deduction from the time required to serve in a solicitor's or attor- 
ney's office should be allowed, on the conditions contained in the 
bilL This was a most important provision of the rejected bill ; 
but there were others material to the encouragement of profes- 
sional studies, and it was deserving of commendation for judiciously 
not attempting too much. 



Abt. XIL— THE TRIAL OF THOMAS SMETHURST.^ 
The Queen v. Thomas Smethurst, Aug. 15th and Aug. \%th, 
1859, Central Criminal Court, Minutes of Evidence printed 
from the Shorthand Notes of Messrs. Babnett and Buckler. 
London : Butterworths, 1859. 

TTTE do not purpose to analyze, in this article, the entire 
* * evidence given on Smethurst's trial, nor to investigate mi- 
nutely the proceedings in this remarkable poison case. Our readers 
will have heard and read, we fear, too much already about this 
frightful crime (as the jury declared it to be), or terrible blunder 
of the tribunal before whom Smethurst was convicted, as the 
Home Office has found it It is not the least peculiar feature of 
this case, that whereas on the trial in the Central Criminal 
Court, the jurymen, and, we have good grounds for believing, all 
others, with very unimportant exceptions, who were present and 
heard the evidence, were satisfied of the guilt of the accused ; yet 
after the verdict was delivered, some of those who did not hear 
the evidence, but who, we must presume, had the opportunity of 
considering much of the value of which we have not the privilege 
of judging, have come to the conclusion that the verdict was 
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wrong. Dr. Smethurst has, in fact, been tried a second time — 
not ia open court — and has been acquitted. Unsatisfactory as 
this state of facts is, it would be unfair to attack the authorities 
to whom the issue was referred for re-consideration ; because, 
first, we do not know what were the grounds submitted to their 
judgment; and next, under any circumstances, we have no right 
to assume that the onerous and painful duty imposed upon them 
has not been properly and conscientiously performed 

It is said, we know, that public opinion, as expressed by the 
newspaper press, required the reversal of the verdict, and that in 
obedience thereto the Home Office has acted. We are not, how- 
ever, justified in believing that this was the motive for reprieving 
Smethurst ; and we should further deny, absolutely, that " public 
opinion" (endeavouring to give as accurate a definition as we 
can to this vague term) has pronounced upon the subject at all. 
It is true that heaps of anonymous letters were printed. Some 
appeared with names appended to them of which the " public " 
knew nothing, and others with names to which the public attached 
no value, and there has been no little editorial comment vouch- 
safed ; but we trust it will be along time before the government of 
a civilized country will listen to, and act upon, such expressions of 
" public opinion" as these. There would be no guarantee for the 
due administration of justice, if once the dictation of the press 
were submitted to in such matters. The uses of newspapers are 
doubtless most important in the present day ; but were their deci- 
sions thus to be regarded, we should soon find that the irresponsi- 
bility of editors and correspondents, and the opportunity which 
would thus be afforded for undue influences to operate, varying, 
as the press does, in its different branches, and in character and 
repute, would subjugate the executive of this country to an into- 
lerable tyranny. 

The cheap press of London has indeed distinguished itself 
greatly on this occasion, and forcibly illustrates the danger to 
which we are referring. Under the cover of saving the life of the 
miscreant who now lies in jail awaiting his uncertain fate, or 
under the pretence of expounding scientific truth, sundry medical 
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men have been vigorously advertising themselves in that part of 
the newspapers allotted to correspondents. The professional cha- 
racter of men like Dr. Todd and Dr. Taylor has been disgrace- 
fully assailed ; and personalities of a gross description, dishonesty, 
and misrepresentation of fact, have been freely indulged in. 
Some of the enthusiastic chemists and ingenuous philanthropists, 
indeed, have been carried so far that we daily expected them to 
propose a "Smethurst testimonial/' or at least to call an " indig- 
nation meeting/' in which a vote of censure should be passed upon 
the Chief Baron, Serjeant Ballantine, and Dr. Taylor. 

The readers of the brilliant letters of •• Justus/' " Lex," " Medi- 
eus," and " Veritas," are left in happy ignorance whether they 
may not all have been written by worthies, who, however they 
may aspire to appear in print, may be totally ignorant of equity, 
jurisprudence, or medicine. Party spirit, personal spleen, and 
professional jealousies, all find vent in this " correspondence." It 
would be not a little instructive if one could, on some occasions, 
look behind the mask of the indignant but anonymous moralist 
letter-writer, or of the profound, disinterested, and scientific Autho- 
rity. We might occasionally find, peradventure, a dear relative of 
the party whose cause is so warmly advocated, or a disappointed 
rival of the witness whose evidenee is condemned. Alas, for 
human nature ! Men love and hate, embrace and assault, divide 
and conspire all over the world, and over all time, for nearly the same 
reasons. It is the accident of the circumstances which surround 
them, which regulates the mode in which they express their angry 
nature and bad passions. In some states of society the Bowie 
knife, assassin's bullet, duellist* s pistol, and poisoned cup ; in 
others, the courts of law, and the like inventions of civilization, are 
the common weapons in use. We trust that the present stage in 
English society is not that when the newspaper, by usurpation, is 
to exert directly and injuriously too extensive a control. 

We do not know whether it be perfectly true, that " no man 
can be written down except by himself," but it is a rule which 
generally holds good ; and we rejoice that the respectable men 
who have been so freely aspersed, have not been tempted to enter 



148 The Trial of Thomas Smethurst 

into newspaper controversy, nor endeavoured to exculpate or 
protect themselves from misconstructions put upon their evi- 
dence. It should be an inflexible rule among professional men, 
never to be betrayed into such disputes ; never to be provoked 
to reply to charges made against them as witnesses; nor to explain 
their position with reference to the evidence they have tendered. 1 
If a medical man is so sensitive to what any one or " every body " 
may say, and has not sufficient confidence in himself, or in truth, 
to disregard casual criticism, he must, so far as is possible, withdraw 
from the chances of being called as a witness in matters which 
will excite popular clamour or professional malice. 

In commenting upon Palmer's trial, we took occasion to observe 
upon the sad exhibition which was then presented, of a number of 
unscrupulous medical witnesses who were retained for the defence, 
and who, it would appear, were ready then, and on any other occa- 
siou, to come forward either for immediate reward or to gain 
notoriety. We fear that, on Smethurst's trial also, we have seen a 
similar disposition. On any future trial for poisoning, those who 
conduct the defence may always know where to seek the evidence 
necessary to support it Scientific testimony, so called, it would 
seem, may now always be procured. Whenever Dr. Taylor shall 
find arsenic or antimony in the human body, one can always be 
certain of procuring a number of experienced men to depose that 
he did not. The general result of the case is this : All that is 
requisite by future murderers by poison to do, is to use small 
doses, combine the use of various destructive drugs, and subpoena 
the proper witnesses. If the judge and jury should neverthe- 
less be convinced that the skilful poisoner was guilty, it is then 
open to him to work the papers and "public opinion/' get 
other doctors' evidence, and apply to the Home Office. 

We have seen lately a satirical suggestion for the amendment 
of the law, that it be enacted that henceforth, on trials for mur- 

1 Of course, we are not referring to the interesting and able letter of Dr. 
Todd, which he addressed to the " Times " from Vevay, after the fate of 
Smethurst must have been decided, and the object of which was to direct 
attention to matters of scientific importance connected with the trial) and not 
to affect the individual interests of the prisoner or witnesses. 
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der, there shall be no judge, but the jury shall consist of upwards 
of five thousand volunteers — who are not to be sworn, nor be 
allowed to see the prisoner or witnesses, nor hear the evidence ; 
but shall be required to read every casual observation made on 
the subject, and write letters thereon to the newspapers. We 
commend these suggestions — if not to the deliberation of our law 
reformers, at least to the consideration of the " public." There is 
another practice which may be, at the same time, rendered a part 
of our criminal procedure — we mean that of getting up petitions 
to the Home Office if the verdict should unhappily be unfavour- 
able to the prisoner. It is stated, that one on Smethurst's behalf 
was presented with the signatures of some thirty members of the 
Home Circuit, who were not present at the trial. But these coun- 
sel might possibly know some who had been there, and so were, 
of course, just the proper persons to interpose, and lend their aid 
to the Secretary of the Home Department. 

Again, it is urged by some, that a consideration of the evidence on 
Smethurst's case should lead to the conclusion that there should be 
an official laboratory, and government officers whose duty it should 
be to give evidence indifferently between the crown and the 
accused. Whether this would procure for the public additional 
security may be doubted ; and if we tend rather to the conclusion 
that it might be of service to adopt this plan, it is not because 
we attach any weight to the attacks upon Dr. Taylor and his 
coadjutors, or believe that prisoners on their trial run any risk 
from his analyses and evidence, but because, under due regula- 
tions, it is possible that the door may thus be shut upon the 
indecent struggles which, evidently, are being watched for by 
rival " schools " and " professors," who covet the appointments of 
analysts to the prosecution. No plan, however, can be devised 
which shall cure human fallibility ; and experience seems to in- 
dicate, that in all those cases where there are difficulties to con- 
tend with, and a possibility for difference in opinion, oppor- 
tunity will be found for making the most of it. 

The jury empannelled to try Thomas Smethurst were satisfied 
that poison had been administered to the deceased lady, Miss 
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Bankes, and unless chemical analysis is henceforth to be con- 
sidered useless, it is clear that antimony was found in the small 
intestines, in the coecum, in one of the kidneys, and the blood, 
thus confirming the opinion of three of the medical witnesses 
(including Dr. Todd), who had each been led to suppose that the 
patient was suffering from irritant poison. l But a very different 
mode of arriving at conclusions was pursued out of court By 
an error in the experiments, arsenic had been supposed by Dr. 
Taylor to have been found in considerable quantities in the body ; 
but the poison really was deposited by the copper used in 
Reinsch's test. This fact was seized on, and whether Miss Bankes 
was poisoned by arsenic or not, was made the question at issue ; 
and the danger of determining by such evidence upon the life or 
death of the accused was urged. The pregnancy which was dis- 
covered on the post mortem examination, and the symptoms of 
dysentery, were also made the theme of learned letters, and the 
subject was duly confused. The explanation of the failure of 
Reinsch's test had satisfied the court ; and the fact of the dis- 
covery of the error, by the skill and care and knowledge of the 
experts, was enough to reassure those whose minds were properly 
exercised upon the evidence. But the opportunity afforded of 
attacking Dr. Taylor was too good to be lost ; and the argnmen- 
tum ab ignorantid ad ignorantiam was too seductive to be fore- 
gone ; so public-spirited men kept asking, " How do we know that 
all tests are not fallacious in such hands t " The difference between 
the verdict of the jury and of the nonjurors may be referred to 
the fact, perhaps, that the former had all the evidence as a whole 
before them, and felt responsibility ; and the latter had only 
exparte versions of it, and no responsibility was attached to their 
opinion. 

This trial has had the effect of reproducing a demand for 

1 Moreover, arsenic was found in one of the evacuations, and there could be 
no suspicion of the introduction of this poison by the tests themselves in this 
case, because the same tests were applied in upwards of seventy cases to various 
materials, and in these no arsenic was found. If minute doses of various 
irritant poisons were administered, which were, however, carried out of the 
system very rapidly, it is very possible that not more tbana chance trace like 
this of arsenic would be discovered. 
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such an amendment of the law as should procure the means 
of "new trials " in criminal or in civil matters, or the constitution 
of a court of appeal, under limitation, rules, and restrictions, not 
indicated, though these particulars are of the essence of such 
provision* The arguments, pro and contra, are well known to 
our readers. The subject has been mooted in parliament, and 
considered by law reformers, and there may be good grounds for 
yet entertaining the proposition; but Smethuret's trial is, as 
it strikes us, by no means an example of the class of cases 
where the reform in question is required ; unless, indeed, it be 
enacted that " henceforth, whensoever the legitimate tribunal is 
satisfied of the guilt or innocence of the accused, but certain 
others profess themselves, through the newspapers, as being dis- 
satisfied with the verdict, and no new evidence is likely to be 
adduced on any future trial, but much prejudice, personality, and 
charlatanism may be introduced, it shall be lawful for any three 
or more anonymous persons to write to any three or more news- 
papers demanding a new trial, which shall be forthwith granted." 

The medical art and the science of chemistry have not yet 
reached that perfection at which they are destined to arrive, 
and we fear that the administration of justice is not beyond 
suspicion. But it was not by the inadequacy of the medical 
evidence, nor the failure of the legal tribunal before which the 
trial was held, that the case of Smethurst has terminated so 
unsatisfactorily. 

We are not aware, as before observed, of the grounds on which 
the prisoner was reprieved ; but, judging from the evidence alone, 
the better conclusion seems to be, that though the unfortunate 
woman may not altogether have died of the poison swallowed 
and injections administered, yet neither is her death referable to 
those natural causes alone which seem also to have been operating 
injuriously to her health ; and further, that no sufficient reason 
has yet been offered to society why the sentence of the law 
should not have been carried out. 



152 



Akt. XIII — Judicial Statistics, 1858. — England and Wales. 
Part L — Police, Criminal Proceedings, Prisons. Part II. — Com* 
mon Law, Equity, Civil, and Canon Law. Presented to both 
Houses of Parliament by command of Her Majesty, 1859. 

nPHIS goodly blue-covered book of judicial statistics will, if 
-*- used aright, prove one of the most useful aids for the real 
amendment of the law in its various branches. The inductive is 
far preferable to the deductive method in solving the various 
practical problems connected with the subjects dealt with in the 
"judicial statistics; " and it is therefore a subject of congratula- 
tion that we have now begun in earnest, so to collect and arrange 
the results of our procedure, criminal and civil, as to afford a 
reasonable expectation of being able in future to work in the 
light of known facts, instead of groping in the darkness of 
doubtful theories. This valuable scheme was initiated in 1855, 
and the returns are u framed to include any object of apparent 
practical utility which forms part of a scheme of general 
statistics, and is attainable with accuracy, leaving only any 
special matters which may from time to time arise, to be met by 
particular inquiries directed to the precise object in view/' 
With Part I., which embraces very interesting details of police 
criminal procedure and prisons, we shall not now meddle, but 
proceed to draw the reader's attention to the matters contained 
in Part II., which, for the first time, are here collected in " a form 
approaching completeness." The utility of the " extension of 
the statistics to every court of justice," says Mr. Redgrave, " will 
be recognised in the periodical record, now first established, of 
the amount and nature of their separate duties, the progress of 
the proceedings, and the state of the business before them, with 
the changes and fluctuations to which, from time to time, the 
proceedings may be subjected." These records have also their 
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moral and social aspect, he justly observes, especially in the 
detail relating to the various classes of actions of slander, libel, 
criminal conversation, breaches of contract or general divorce, 
insolvency, &c. 

Before we examine the returns themselves, we must draw 
attention to one remark which Mr. Redgrave makes in his 
introductory and explanatory report. He says — "Many diffi- 
culties stand in the way of the perfect and comprehensive 
arrangement of this branch of the statistics of justice, so as to 
bring together, in simple and harmonious forms, for the purpose 
of statistical analysis, the records of such a large and varied 
amount of procedure. To point out the bearing and nature of 
their different proceedings, and to show clearly their results, 
would require more than a mere general knowledge of the juris- 
diction and practice of every court, and of every branch of the 
law. And though a long connection with the criminal and 
police business of the country, has warranted me in prefixing a 
yearly analysis of the proceedings of the criminal and police 
business of the country, as introductory to Part L of these 
Statistics, J have felt but little confidence in carrying out my 
instructions, to prepare an introductory analysis, of the same 
nature, of the proceedings of the common-law and equity 
courts." If this be so, and if it be of the greatest utility to pro- 
duce as perfect an analysis as is possible, it is obvious that with 
Mr. Redgrave ought to have been associated some one whose 
qualifications and experience would have been of service to that 
gentleman, in preparing what he has pointed out would be a more 
perfect and useful report Surely it would be worth while, be- 
fore the next returns are made, to supply him adequately with 
such auxiliaries as he may require. Nevertheless, the resumi of 
the chief results of the returns to which Mr. Redgrave has con- 
fined himself are full of information, and we will proceed to 
consider a few of the most important points he has presented to 
us. The business of the courts in 1858 will best be understood 
in the tabular form, as below : — 
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It will astonish the layman more than the lawyer to see how 
small is the proportion of litigation prosecuted to the point of trial, 
to that which is threatened or commenced. About 75 per cent, 
of the claims in all the common-law courts, made by issuing writs, 
never reach the next step of entering appearances. We know in 
practice how this arises. Either the defendant pays, compromises, 
or submits, or has judgment against him by default ; or the plain- 
tiff for prudential reasons withdraws his claim. In the Queen's 
Bench, 1 only in 65, and in 'the Exchequer, 1 in 49, came to trial. 
The proportion of the executions to suits commenced is 1 in 4. 

Another curious fact is the disproportions! distribution of the 
business between the three courts- Why attorneys, except from 
old and unreasoning habit, should throng the Court of Exchequer, 
and abstain from the Common Pleas, is incomprehensible. The 
latter court has long been presided over by judges of the highest 
reputation ; and the lack of pressure of business there, one 
would have supposed, would have been an inducement for practi- 
tioners to resort thither. The fact, however, appears to be, that it 
has only about half as much business as falls to either of the other 
courts. 

That 413 causes should have been referred to the masters is 
also a notable fact, but one not to be contemplated with unmixed 
approbation. For, in the first place, we have heard complaints 
of the too great zeal exhibited both on the bench, and Teady 
acquiescence on the part of the bar, to send down causes for the 
masters to try which might more legitimately have been disposed 
of in open court ; and next, it is notorious that the masters have 
been overburdened with these references, which are superadded 
to their proper official duties. The consequence is, that there are 
perpetual postponements and prolonged intervals between the 
meetings ; great expenses are incurred, considerable incon- 
veniences endured, and the result frequently not accepted with 
satisfaction. We do not speak on behalf of the junior bar, who no 
doubt regard these arbitrations as an unnecessary withdrawal from 
themselves of a remunerative occupation ; for, in our judgment, 
they have themselves to thank for any preference shown herein 
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for the master's office. In the latter, the fees are reasonable ; 
whereas the customary scale of counsel's fees on arbitrations are 
excessive and unjustifiable. The heavy additional fees demanded 
by counsel for each sitting, frequently of short duration, and the 
frightful amount of costs which the losing side has often to 
pay, has rendered the practice of referring cases to gentlemen 
of the bar very unpopular. The plea which is set up by 
counsel, that in undertaking an arbitration, or in appearing 
before an arbitrator, they are leaving their ordinary duties, and 
should therefore receive special remuneration, is as rotten as any 
ancient vacation plea ; for they have been retained to conduct 
the cause, and, if their time is not occupied in court, their client 
has a claim to it out of court ; and moreover the references are, 
in practice, held at times most convenient to counsel. The 
arbitrator, of course, must be adequately remunerated, and 
any additional labour or expense of time imposed upon counsel, 
arising from the peculiar nature of the suit or course of proceeding, 
should be provided for ; but the practice of making a " good 
thing" out of arbitrations cannot be too loudly condemned. 

The report contains some interesting details as to the busi- 
ness transacted in judged chambers^ which is important both in 
amount and character. We find that last year there were issued 
from the three courts upwards of forty thousand summonses, 
in which counsel on each side attended in about two thousand 
seven hundred instances. The learned judges have had, 
in the course of their duty at chambers, to peruse about 
thirty thousand affidavits, and some four thousand exhibits. 
There was, however, only one bill of exceptions to be signed, and 
one writ of error. 

The statistics will, in future, include the number, nature, and 
result of the suits entered for trial. The return at present, as 
to " the result of the suits which proceeded to trial, and the state 
of the business before the courts," is meagre, and the figures do 
not " come out " quite right, according to our calculation. 

The circuit statistics are interesting to the young counsel 
seeking a circuit, and in that felicitous condition of having no 
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more connection or interest in one than another. The number 
of cases tried at Nisi Prius, were on the 

Home Circuit - - - 200 

Midland „ ... 99 

Norfolk „ - - - 49 

Oxford „ ... 109 

Northern „ 108 1 

Lancaster „ ... 179 V 818 

Durham „ - 31 ) 

Western „ - - - 114 

S. Wales „ - - - 38 

N.Wales „ ... 35 

As to the causes of action in the above suits, we see that the 
most prolific origin of litigation was, on account of " goods sold 
and delivered," (135.) Next comes ejectment, (131.) Then 
special contracts, (123.) Trespass on lands, &c, (90;) and 
notes and bills, (63.) For breach of promise of marriage, there 
were eleven actions brought; for seduction, 7; libel, 13; slander, 
32 ; and assault, 30. 

The proceedings of the Court of Error exhibit the following 
phenomena : — 

Notices and Writs of Error 37 

Set down for argument - - - 26 

Writs affirmed - - - - 14 

Writs reversed - 6 

Remanets 8 

As to appeals from the Court in Banco— 

The notices of appeals lodged were - 48 

Set down for argument - - - 16 

Affirmed ----- 8 

Reversed - 5 

Hemanets ----- 7 

There are only two facts which we shall single out of the sta- 
tistics relating to County Courts, for the purpose of impressing 
them upon the reader's mind : — 

Total amount for which Judgments were obtained £965,533 
Total amount of Fees 219,931 

This shows a most monstrous and cruel impost, on which 
comment is needless* 
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So, too, the succinct statement of a few items relating to 
Bankruptcy, will convey certain information to the law reformer 
not without value. 

Assets received by the official assignees - - £1,785,263 
Special charges and deductions - *» - 318,729 
Expenses of administration - 409,862 

Thus, the special charges and deductions amount to 17*8 per 
cent, on the assets ; the debts paid in full, and dividend ordered* 
to 53*8 per cent. The expenses of the bankruptcy 22 9 per cent. 
Passing over some curious details unfolded with respect to 
the insolvency jurisdiction, we come to the returns appertaining 
to the Court of Chancery. The following returns comprise only 
the half-year ending 1st November, 1858 :— 

Summonses to originate proceedings : — 

For the administration of estate - 137 

Under the Charitable Trusts Acts 17 

For appointment of guardians and 

maintenance of infants 59 

For other purposes 23 

236 

Other summonses - 5864 

Orders made of the class drawn up by * 

the Registrars - 2067 

Orders made of the class drawn up in 

Chambers 1862 

Orders brought into Chambers for pro- 
secution (including 9 for winding up 
companies) ----- 790 

Debts claimed and adjudicated upon : — 

Number of debts - 6729 

Amount of debts proved - £3,973,696 
Accounts passed (other than receiver's accounts) : — 

Number of accounts - - - 413 

Receipts therein £2,544,094 

Disbursements and allowances therein - £2,274,592 
Receiver' 8 accounts passed : — 

Number of accounts - - !83 

Receipts therein - £449,826 

Disbursements and allowances therein - £344,542 
Sales of Estates under orders of Court : — 

Number of sales - 262 

Amount realized £1,075,263 

Purchases of Estates under order of Court : — 

Number of purchases - - - 43 
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We have next an interesting return of the comparative par- 
ticulars for the whole of the year 18.58, with those of the five 
previous years : — 

1858 1857 1856 1855 1854 1853 
Summons originating pro- 
ceedings in Chambers . 650 654 518 447 463 475 
Other Summons . .15,427 14 528 13,896 11,639 10,974 6,862 

The number of all matters disposed of in each of the years 

ending 1st November : — 



1858 


1857 


1856 


1855 


1854 


1853 


Appeal motions and special 












motions • • 1,315 


1,235 


1,309 


1,374 


1,672 


1,888 


Petitions . . 2,346 


2,549 


2,574 


2,730 


3,046 


3,180 


General paper . . 1,777 


1/653 


1,923 


1,848 


1,763 


1,456 


Appeals and rehearings 80 


99 


109 


120 


70 


80 


Claims ... 79 


112 


130 


211 


265 


383 


Orders on Summonses drawn 












by the .Registrars 5,322 


4,991 


4,457 


3,993 


5,325 


1,632 


Total - 10,919 10,639 


10,502 


10,276 


10,141 


8,619 



The yearly amount of fees collected by stamps in 1858 was 
upwards of £13,000. 

The number of petitions set down for hearing — 

Before the Lord Chancellor . 8 

„ the Lords Justices (on A pp.) 34 

„ Kindersley, V.C. . . 194 

„ Stuart, V.C. . . 285 

„ Wood, V.C. . . . 206 

727 

.„ Master of Rolls . . 276 

Total . . • 1003 

The explanation of the favour in which the court of Stuart, 
V.C, is held, can easily be explained by the practitioner in 
equity. With the Accountant-general's return and the Fee fund 
we will not now meddle, as we purpose to consider the subject 
in greater detail ere long. 

In the Divorce and Matrimonial Causes Court we find there 
were 352 petitions filed; those for dissolution of marriage were to 
those for judicial separation as 244 to 82. The causes tried 
amounted to 58 ; judgments given, to 52. There were about 600 
summonses and motions heard and disposed of. 

The proceedings of the Court of Probate and Principal Regis* 
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try, may briefly be stated as including about 1300 probates and 
administrations. Trials prosecuted in the court were eight in 
number, and causes heard by the judge only nineteen. 
Probates and administrations were granted : — 

On hearing of causes 24 

On motion 253 

On summons 67 

In forty district registries about 17,000 probates and adminis- 
trations were granted in common form, and nineteen under direc- 
tion of a judge. The amount, however, of duty stamps was in 
these courts a little more than half of that paid in the principal 
registries. 

In the Court of Admiralty there were given 130 final judg- 
ments, 105 of which were for the plaintiff, and 25 for the 
defendant. 

The number of appeals before the Judicial Committee of Privy 
Council in the year 1858, were 58 ; 26 being from the Admiralty 
courts, 1 from the Ecclesiastical courts, 4 from the Channel 
Islands, 12 from the Colonial courts, and 15 from the courts in 
India. On 36 appeals judgment was affirmed, on 4 varied, and 
on 28 reversed. 

And lastly, in the House of Lords the number of appeals and 
causes in error presented were 47, of which 25 were heard, 16 
were affirmed, 2 affirmed with declarations, 1 reversed, and 6 
reversed with declarations. There were still 69 remaining for 
hearing* 

Such is a brief abstract of the elaborate tables entitled Judicial 
Statistics, which henceforth must be consulted by every one 
who seeks to promote amendment in legal procedure, or to dis- 
cover the principles by which litigation is governed, and protection 
extended to society in the enjoyment of legal rights by the 
enforcement of legal remedies. We may be assured that, by 
reading aright the results of •'judicial statistics," our means of 
measuring the advancement and retrogression of the civilization 
of the country will be obtained. They indicate to some extent the 
course which the national mind is pursuing, and which veritable 
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history must record. When we observe in legal procedure an 
excess of technicality, we know that it indicates a mixture of re- 
finement with barbarism ; that the misdirected acuteness of the 
professional and educated few, is addressed to subtle methods, 
not understood or valued by the many, and which do not exist for 
their benefit. A tedious and complicated system may be main- 
tained while the law exists for the rich man only; but when 
the interests of the public in general are duly consulted, we find 
in its place the greatest simplicity consistent with the habits and 
constitution of society. Whilst the merits of a judicial system 
mark truly the civilization of a particular epoch, and the 
character and habits of the population, the success of that 
system is best tested by the careful collection and comparison 
of facts, such as have been brought together and marshalled by 
Mr. Redgrave. 

The criminal statistics contain confessedly the most important 
revelations of the past and present moral condition of large 
classes of society, and must be henceforth the best guide for 
future legislation with respect to crime and its repression ; and 
we prophesy that regular and perfect returns relating to civil 
suits, will likewise prove an essential guide to all future reforms, 
and a sure protection against mere speculative innovation. 
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Art. XIV.— CONVEYANCING IN SOUTH AUSTRALIA 
BY REGISTRATION OF TITLE, 

L Speeches of Robert R. Torrens, Esq., explanatory of his 
Measure for Reform of the Law of Real Property: to which 
is appended a Copy of the Act, as passed by the Parliament of 
South Australia. 

2. South Australia. — Lands Titles Registration Office Returns. 
Ordered by the House of Assembly to be printed, December 14, 
1858. 

3. The South Australian System of Conveyancing by Registrar 
Hon of Title, with Instructions for the Guidance of Parties 
dealing, illustrated by Copies of the Books and Forms in Use 
in the Lands Titles Office, by Robert R Torrens : to which 
is added the South Australian Real Property Act as amended, 
with a Copious Index, by Henry Gawler, Esq., Barrister, 
Solicitor to the Lands Titles Commissioners. Adelaide : and 
London : Butterworths, 1859. 

TN a recent number of this Magazine 1 we commented at con- 
**- siderable length upon the ambitious but abortive schemes of 
Lord Derby's government, for the reform of the law affecting 
conveyancing in England. We pointed out the utter incapacity 
of those by whom the measures were prepared and introduced, 
either to appreciate the inherent difficulties of the question, or to 
apply appropriate remedies for the existing eviL There were 
not wanting those who could talk eloquently upon the subject ; 
but there, providentially, their power ceased, for they were 
incapable of conceiving or carrying out a practical and useful 
reform. 

Whilst in England we are holding debate, making reports, 
sketching bills, and altering them again and again in the imbe- 
1 See L. M. and R., vol. 7, p. 187, (No. 13, May, 1859.) 
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cility erf doubt and uncertainty, our brethren in the province of 
South Australia have considered thoroughly, and successfully con- 
quered, their analogous difficulties with respect to titles to land, and 
it will be interesting to consider how this has been accomplished. 

It happened that in this province Mr. R R Torrens, a man of 
remarkable talent and energy, and of comprehensive grasp of 
mind, had devoted his thought to the subject in question. He 
tells us that, twenty-two years ago, his attention was painfully 
drawn to the grievous injury and injustice inflicted under the 
English law of real property, by the misery and ruin which fell 
upon a relation who was drawn into the maelstrom of the Court 
of Chancery, and that he then resolved some day to strike a 
blow at the system. This gentleman had not received a legal 
education ; but, after having been employed in the customs' 
service for seventeen years, he was in the year 1853 appointed 
Begistrar-general of Deeds in the colony, and thus had an 
opportunity of gaining an insight into the details of conveyancing, 
in addition to his knowledge of the law of shipping, with which 
his earlier duties had already made him familiar. In right of his 
office he had a seat in the legislature, but, for a time, he refrained 
from introducing his plans> not deeming himself sufficiently 
strong to carry them through. It was not until he was called 
upon by the citizens of Adelaide to represent them in the first 
parliament under the new constitution, that Mr. Torrens brought 
his views under the notice of the legislature. On the 4th June, 
1857, a bill embodying those views was introduced by him, and 
read a first time. The second reading was carried without 
division ; and the third, notwithstanding the strenuous opposition 
of the government of the province,, was carried by a considerable 
majority. The measure passed the legislative council, and on 
the 27th January 1858, was assented to by the Governor-in-Chief 
on behalf of Her Majesty, and thus became law. 

It was not to be expected that a measure which affected a 
total revolution in the modes of dealing with real property should 
at once be perfect, and require no amendment* Some defects in 
the working details of the act were discovered shortly after it 
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came into operation, and these were accordingly amended in thd > 
succeeding session of parliament. Of the act as amended, we 
now propose to give a short account, directing attention more 
particularly to that portion of it which deals with the mode 
of bringing land under its operation, for this has always been 
admitted to be the great difficulty. 

Our readers are doubtless aware that all land in South Aus- 
tralia is held under direct grants from the Crown. . The act, 
which came into operation on the 2nd July, 1658, is compulsory 
as to land comprised in grants made on or after that day ; but 
land held under any prior grant may be brought under the ope- 
ration of the act or not, at the option of the proprietor. The act 
provides for the appointment of a Registrar-general and two Com- 
missioners, and to these three persons, who are styled " Lands 
Titles Commissioners," all applications for bringing land under 
the operation of the act are referred. The act also provides for 
the appointment of two permanent counsel to assist the Com- 
missioners. 

The application may be made by any of the following persons, 
namely : — 

1 • By any person claiming to be entitled to a fee-simple in pos- 
session at law or in equity, and not being a mortgagee ; but trus- 
tees, in whom an express power of sale is not vested, must procure 
the consent of the person entitled beneficially to the first estate 
for life, or other greater estate. 

2. By a purchaser of a fee-simple, with the consent of the 
vendor. 

3. By any person claiming to be entitled beneficially to land 
for a life estate, or other greater estate in possession. 

4. A married woman may apply, with the consent of her hus- 
band ; the father, or (if the father be dead) the mother, or other 
guardian, may apply on behalf of a minor, and a committee on 
behalf of a lunatic ; but a mortgager may not apply without the 
consent of his mortgagee ; and, as regards tenancies in common, 
all the persons entitled must join in the application. 

The applicant deposits with the Registrar-general such title-- 
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deeds as are in his possession, or under his control ; and also, if 
required, an abstract of his title, in which all instruments affecting 
the title, and the names and addresses of all persons in any man- 
ner interested in the land, must be set forth, and the applicant 
makes a declaration as to the truth of the abstract. The appli- 
cation is then referred to the Lands Titles Commissioners, and if 
it appear to them that the applicant was the original grantee, and 
that the grant was made on or after the 1st March, HL842, and 
that no transaction affecting the title has been registered in the 
province, then they may direct the Registrar-general to bring the 
land under the operation of the act forthwith. The reason of this is 
obvious; for by the registry of deeds, in operation since 1st March, 
1842, the commissioners can test the accuracy of the applicant's ab- 
stract, and the validity of his title. If, however, the grant was made 
before the 1st March, 1842, and the title of the applicant is not 
derived by transmission (i. e., by devise, descent, bankruptcy, in- 
solvency, or marriage), and all incumbrances are satisfied, or all 
incumbrancers join in the application ; then the commissioners 
direct the Registrar-general to cause notice of the application to 
be advertised, and appoint a time (not less than one month, or 
more than twelve months), after which the Registrar-general, 
unless he shall in the mean time have received a caveat, proceeds 
to bring the land under the operation of the act. But if the ap- 
plicant s title has been derived by transmission, or is imperfect, or 
all necessary parties do not join in the application, such applica- 
tion may be altogether rejected, or the commissioners may direct 
notice of it to be advertised, and appoint a time (not less than two 
months, and not more than three years), within which the 
Registrar-general may, in the absence of any caveat, bring the 
land under the operation of the act. 

The caveat may be lodged by any person claiming an interest 
in the land advertised as, about to be brought under the act It 
must particularise the interest of the caveator; and if made under 
any instruments not set forth in the abstract deposited by the 
applicant proprietor, the caveator must deliver an abstract of his 
title, and this abstract must contain the same matters, and is 



166 Registration of Title 

subject to the same regulations, as are prescribed with respect to 
the abstract of the applicant proprietor himself. Upon the receipt 
of a caveat, the Registrar-general notifies the same to the ap- 
plicant proprietor, and stays farther proceedings until the caveat 
is withdrawn, or lapses, or a decision is obtained from the Court 
haying jurisdiction in the matter. The caveat lapses unless, within 
three months after its date, the caveator take proceedings for 
establishing his claim ; and if he fail to show to the satisfaction of 
the judge before whom the proceedings may be instituted, 
probable cause for lodging the caveat, he is liable to a penalty 
not exceeding £100. 

Any applicant who may be dissatisfied with the decision of the 
Commissioners orthe Registrar-general, mayappeal to the Supreme 
Court of the province ; but all expenses attending the appeal, 
whether the court decide in favour of or against the applicant 
must be borne by him. This seems somewhat hard, but it 
is difficult to conceive what other course could, under the circum- 
stances, be proposed. 

When land is brought under the operation of the act, a 
certificate of title is issued to the applicant in a form prescribed 
by the act, and in which the nature of the estate of the applicant 
(whether fee-simple or otherwise) is stated ; the instruments of 
title relating solely to the land comprised in the certificate are 
cancelled and retained by the Registrar-general ; but such instru- 
ments of title as relate also to other property (whether real 
or personal), are returned to the applicant, the Registrar first 
endorsing on them a memorandum, setting forth that they are 
cancelled as to the land included in the certificate. 

When a certificate of title has been issued in respect of an 
estate less than a fee-simple, the remainder-man may apply to be 
registered as such ; and his application is dealt with, and his title 
investigated, in the same manner as the application and title of a 
person in possession. Curiously enough, there is an express 
provision in the act prohibiting a registered remainder-man from 
dealing with his estate except in the manner prescribed by the 
act ; but there is no such express provision with regard to the 
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estate of a person registered as entitled in possession. This is a 
defect in the act which perhaps may hereafter give rise to some 
doubt and difficulty. 

As soon as the estate of a remainder-man, whether registered 
as such or not, becomes an estate in possession, the existing 
Certificate of title is cancelled, and a new one issued as the nature 
of the case may require ; but the Registrar-general may, before 
issuing such new certificate, cause the title of the person claiming 
to be entitled as remainder-man to be investigated, and advertise- 
ments to be issued in the same manner as is provided for the case 
of an application for bringing land under the operation of the act. 

The certificate of title is made out in duplicate, one of such 
certificates is given to the applicant proprietor, and the other is 
retained by the Registrar, and bound up in a book, which forms 
the Register book. On each certificate are endorsed the 
particulars of any incumbrance or outstanding estate affecting 
the land of which the Registrar may have notice ; and except in the 
case of fraud, and so far as regards any misdescription of the 
land, every certificate of title or entry in the Register book, signed 
by the Registrar-general, absolutely vests the estate or interest in 
the manner and to the effect expressed in the certificate or entry. 

We now come to the mode of dealing with land brought 
under the operation of the act, but to which we can but very 
briefly refer. 

TTpon a sale, a memorandum of sale executed in a form pre- 
scribed by the act is produced to the Registrar, who enters the 
particulars thereof in the Register book, and endorses the fact 
of such entry on the memorandum ; upon which the estate or 
interest, as set forth in the memorandum, vests in the purchaser. 
If the whole fee^simple be sold, the existing certificate of title is 
cancelled, and a fresh certificate issued to the purchaser. The 
forms of leases and mortgages are also prescribed by the act, and 
the particulars of such dealings are entered in the Register book. 
Powers are given by the act to mortgagees, similar to those con- 
tained in ordinary deeds of mortgage with powers of sale. The 
act also provides for the surrender of leases, and the transfer of 
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leases and mortgages^ by simple endorsement on the lease ox 
mortgage. The covenants to be implied in all instruments, and 
the covenants to be implied in mortgages and in leases (as well 
on the part of the lessors as on that of the lessee), are set forth 
in the act; but these implied covenants may be negatived or 
modified by express declaration. The act also contains provisions 
for vesting registered land in trustees (who may, however, deal with 
the estate as if they were beneficial owners), and for the transmis- 
sion of estates upon death, bankruptcy, insolvency, marriage, &<x 
Cases of fraud are dealt with by the Supreme Court, but the 
rights of purchasers for valuable consideration are not affected by 
any fraud. The rights of persons interested in land, registered 
in the name of the ostensible proprietor, may be protected by 
caveats; any such caveat, however, may be cancelled by the Regis- 
trar-general, upon proof being given to his satisfaction that the 
interest of the caveator has ceased or been satisfied, or is insuffi- 
cient to warrant the caveat, and the caveator may also be sum- 
moned by the registered proprietor before the judges of the 
Supreme Court, to shew cause why the caveats would not be 
withdrawn. 

One of the great features of the act is the creation of an 
assurance fund for indemnifying persons who may be wrongfully 
dispossessed of their land, under the provisions of the act This 
fund is raised by means of a percentage of a halfpenny in the 
pound upon the value of all land, upon its being first brought 
under the operation of the act, and upon the registration of a 
remainderman as such, or upon his estate coming into posses- 
sion, and also upon the registration of title to land derived 
through the will or intestacy of a previous proprietor. Should 
the assurance fund prove insufficient, the deficiency is made good 
out of the general revenues of the province. The two com- 
missioners are remunerated by fees paid on applications referred 
to them. The amount of the fee paid by an applicant for this 
purpose may be less than, but cannot exceed, £1. Other fees are 
payable upon dealings with registered land being had, and these 
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last &re also exceedingly moderate, and form part of the general 
revenues of the province. 

We have now given our readers a slight sketch of the leading 
particulars of this highly creditable measure, which those who 
are interested in the subject will do well to examine for them- 
selves in detail That it has been successful under the able 
administration of Mr. Torrens, the Registrar-general, may, we 
think, be fairly affirmed. The act, as already mentioned, came 
into operation on the 1st July, 1858 ; and the returns referred to 
at the head of this article were made up to the 1st of December 
in the same year, and consequently embrace a period of five 
months, and we find that in that period there were 176 applica- 
tions. These were disposed of as follows : — 

Rejected 3 

Withdrawn ----- 4 

Remaining under consideration - 11 

Approved 158 

176 

We find also from the returns, that several persons holding 
general powers of attorney made applications for bringing the 
lands of their principals under the provisions of the act ; but the 
solicitors to the commissioners decided — and we think properly 
decided — that no power executed prior to the day upon which 
the act came into operation, would authorize the attorney to make 
the application. No record was kept of the number of persons 
so applying ; but it is supposed to have exceeded thirty, and that 
a still greater number were deterred from making similar appli- 
cations by the knowledge of the decision. The act as amended, 
however, gives an attorney having a power of sale, and having 
contracted to sell, power to make the necessary application, and 
to receive the certificate of title in the name of his principal 
Three applications by trustees were attempted, but the applicants 
were informed that the act (i. e., the original act, for the returns 
were made before the amended bill had passed) did not make . 
sufficient provision for these cases. The R^gistrar-ereneral 
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mentions as one of the causes which operated to retard the 
general adoption of the act, the fact that, under the original act^ 
the expense and delay to which applicant proprietors, holding 
under the unquestionable title of a land-grant, were subjected, 
deterred many such proprietors from making the application* 
Under the act as amended, both the delay and expense are much 
diminished. The Registrar-general also observes that the appli- 
cations, though not numerous, increased gradually. Thus, in the 
first month they numbered 24 ; in the third month, 34 ; and in 
the fifth month, 50, " Confidence/' says Mr. Torrens, 1 "in a 
measure of this nature, comes not by inspiration in an hour, but 
grows day by day as its soundness is tested." 

The total value of the land brought under the operation of 
the act in the above-mentioned period of five months, amounted 
to £150,388 ; of which ^57,810 was the value of the land brought 
under the act by approved applications, and £92,578 the value 
of land alienated from the Crown, in the interval elapsing be- 
tween July 2nd and December 3rd, 1858. The transactions 
completed, or in progress, during the same period, were — 

Transfers 80 

Mortgages 53 

Lease 1 

The amount secured by mortgage was £11,000, and the follow- 
ing was the amount of fees collected and payable on transactions 
completed, and in progress — 

Payable to the Commissioners : — 

Application Fees . . . £158 

Payable to general Eevenue : — 

For registration . . . £456 
For assurance of title . . 156 13 1 

The Registrar-general estimates 2 the expenses of the estab- 
lishment which will be required for conducting the entire business 
in land of the colony on this system, as follows : — 

1 Returns, p. 2. 

8 Vide Pamphlet, numbered 3 at the head of this Article, p. 7ft. 
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Registrar-general 

Solicitor x 

Deputy Registrar-general 
Clerks, first-class, two 
„ second-class, two 
„ third-class, two 
fourth-class, one 



Books, stationery, bookbinding, 
miscellaneous charges 



and 



£1000 








800 








500 








560 








480 








400 








160 








100 








500 









^4500 



This, we observe, is a slight increase upon the amount origi- 
nally estimated by Mr. Torrens in his returns, in which the ex- 
penses were set down at i?4060. The annual income, when the 
entire business in land of the colony comes to be conducted 
under the act, the Registrar-general estimates at £7000, thus 
leaving a very handsome surplus. These estimates are made on 
the supposition that the number of transactions will amount to 
8000, or 10,000 annually, but the Registrar-general believes 
that the business might be increased tenfold without more than 
doubling the expenditure. 

Mr. Torrens dwells 2 upon the beneficial results which have 
already been attained by means of the act. Of these we will 
mention two which are of considerable importance, and which 
would be of value to many a landowner in England if a similar 
system were here introduced. The first of these results is, that " a 
considerable proportion of the land brought under the act, and in 
respect of which certificates of title indefeasible have been issued, 
was previously held under titles against which objections had 
been raised on account of imperfections in evidence, or on techni- 
cal points, in consequence of which the market value of the land 
was seriously depreciated." Such objections are usually obviated 
in England by means of special conditions of sale which, those 
who have taken the trouble to wade through the evidence given 

* As soon as the bulk of the lands of the colony have been brought nnder 
the act, the Registrar-general thinks one solicitor will be sufficient. 
9 Returns, p. 2. 
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before the Registration Commissioners of 1857 are aware, do not, 
in the opinion of competent judges, materially affect the market 
value of property in this country. The case may be different in 
Australia ; and indeed there can be no doubt that, in England, 
careful trustees seldom lay out their trust moneys in the purchase 
of land sold under stringent conditions, though probably the 
number of such careful trustees is not sufficiently great to affect 
the market value of land. 

The other beneficial result referred to is, that in the five months 
during which the act was in operation, sixteen cases had occurred 
in which persons who had lost the whole of their deeds by fire, 
had, upon the production of secondary evidence, obtained fresh 
and indefeasible titles to their lands at a cost averaging three 
pounds in each case. We fear, however, that such a result will 
never be attainable, in any case, in the mother country, at a like 
reasonable cost. 

Such then is the system, and such the result of the system, 
introduced into the province of South Australia. The English 
Registration Commissioners of 1857, stated the object of their 
inquiry to be, " By what means, consistently with the preservation 
of existing rights, can we now obtain such a system of registration 
as will enable owners to deal with land in as simple and easy a 
manner, as far as title is concerned, and the difference in the 
nature of the subject-matter may allow, as they can now deal 
with moveable chattels or stock ? * Mr. Torrens declares 1 that 
"this is no longer a problem for solution ; it is a realized fact; 
The South Australian legislature has provided means of escape 
from the grievous yoke of the English property law, and the 
colonists are rapidly availing themselves of those means." 

Now, it is difficult to conceive why similar means should not 
be suitable for the exigencies of England. There are, we are 
aware, some who contend that the dealings with land are more 
complicated here than in the colony ; and, therefore, that a mea- 
sure which may work easily and successfully there, would not 
meet with the same success in the mother country. To these per- 
1 Pamphlet, No. 3, p. 44 
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Bons, our reply is, that, except as regards entails, we question the 
truth of the assertion, and further, that Mr. Torrens thinks, 1 and 
we dee no reason for doubting, that " it is quite feasible to provide 
for the creation of entails, under the system of registration of titles, 
without complication or difficulty. For this purpose, nothing 
more is needed than to provide that the tenant for life shall re- 
ceive certificate of title, as such, upon which the memoranda of 
his dealings with his limited estate, as also dealings of reversioners 
with their interest, may be recorded in the same manner as is 
prescribed for the case of dealing with the fee-simple. Every 
devolution of the property would be authenticated to the Registrar, 
and a fresh certificate of title issued to the new tenant for life, 
as prescribed in the case of transmission of the fee by will or in- 
testacy." Mr. Torrens does not think that this proceeding would 
confuse the register, and he states that he has worked out a num- 
ber of the most complicated cases, to test the soundness of his 
views in this respect ; but that he abstained from pressing these 
views on his fellow-colonists, on account of the disfavour with 
which any measure, tending to encourage the practice of entailing 
property, is regarded in the colony. 

Those to whom the preparation of a measure for the reform of 
our own conveyancing system may be entrusted, would, we be- 
lieve, derive much benefit from the careful study of the South 
Australian Real Property Act. In many respects, indeed, it 
might be usefully followed ; for, though defective in a few minor 
points, and occasionally obscure in its language, it is, taken as 
a whole, far more accurate and complete than any measure of a 
similar kind hitherto proposed by the lawyers of England. 

1 Pamphlet, No. 3, p. 40. 
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Art. XV.— THE LATE WILLIAM JOHN BRODERIP. 

THE name of Broderip is equally familiar to the general 
public, tlie naturalist, and the lawyer. The reports of the 
court of Common Pleas, which Mr. Broderip, in conjunction with 
Mr. Bingham, edited from 1820 to 1822, attest the fact that he 
prosecuted his legal pursuits in earnest. In truth, though he was 
diverted from seeking the higher honours of his profession, by ac- 
cepting early in his career the responsible office of a magistrate in 
the metropolis, there is no reason for supposing that, had he pre- 
ferred to hold on his course at the bar, he would not have 
achieved the distinction which some of his immediate contempo- 
raries and friends obtained. He preferred, however, such an oc- 
cupation as would more readily allow of his employing consider- 
able leisure in scientific investigations and literary enjoyments, 
and who shall say he erred in so making his choice ? His pleasure 
as a lad, and his chosen studies from his youth upwards, con- 
sisted in natural history and the cultivation of science ; and he 
was to our mind not only a fortunate man to "have the opportunity 
of squaring his life with his predilections, but a wi§p man in not 
allowing ambition to attract him to follow the phantoms of pro- 
fessional or political fame, while the instincts of his nature and 
early education inclined him to other paths. 

Mr. Broderip was born in 1789. His father, who practised 
medicine at Bristol, had formed a collection of shells and corals, 
in which his son took a lively interest, who thus was early 
initiated in zoological studies. He matriculated at Oriel college, 
Oxford, and it is interesting to find the following mention of him 
in a letter written in 1809, by Dr. Buckland, who was then 
fellow and tutor of Corpus Christi College. 1 " In my earlier 
years of residence at Oxford, I took my first lesson on field 
geology in a walk to Shotover Hill with Mr. William John 

1 We are indebted to a notice in the proceedings of the Linnaean Society 
for this extract, as well as for other points which we have thought would prove 
interesting to our readers. 
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Broderip, of Oriel, whose early knowledge of conchology enabled 
him to speak scientifically on the fossil shells in the Oxford oolite 
formation, and of the fossils, shells, and sponges of the green sand 
of the vale of Posey near Devizes, as to which he had been in-* 
structed by the rector of Pusey, Mr. Tbwnsend, the friend and 
fellow-labourer of Mr. Wa Smith, the father of English geology; 
The fruits of my first walk with Broderip formed the nucleus of my 
collection for my own cabinet" From this first lesson, which Dr. 
Buekland then received at young Broderip's hands, may date the 
commencement of those studies, which eventually led the late pro- 
fessor of geology in the University of Oxford to prosecute those 
pursuits which not only have established his own fame, but also 
have enlarged the knowledge of this science, by his profound in* 
vestigations, and his skill in elevating its position in the Univer- 
sity, and popularizing its general study. 

In after years, " Mr. Broderip was associated with Dr. Buck- 
land on the closest terms of family friendship and intimacy ; and 
rendered him the greatest assistance in his scientific labours, 
more especially in the revisal of the earlier editions of his Bridge- 
water treatise." l 

Whilst at college, Mr. Broderip found time to attend the ana- 
tomical lectures of Sir Christopher Pegge^ and the chemical and 
mineralogical lectures of Dr. Eidd. After completing his uni- 
versity studies, he entered at the Inner Temple, and commenced 
Studying for the bar in the chambers of the well-known Godfrey 
Sykes, where he had as contemporaries Messrs. Patteson and Cole- 
ridge. He was called to the bar in 1817, and joined the western 
circuit; and shortly afterwards began, as we have mentioned, 
reporting in the Common Pleas. In 1822, however, a bare five 
years after he had begun practice, he was offered by Lord Sid- 
mouth the appointment of magistrate to the Thames Police 
Office, which he accepted. Henceforward, the public were wont 
continually to meet his name associated with the functions of 
magistrate. That he performed these ably, zealously, and con- 
scientiously, is well-known to those who had opportunities of 
1 Vide Dr. Buckland'8 Life. 
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judging ; and it is said that he never had a single decision suc- 
cessfully appealed against, or in any way impugned. His admi- 
nistration of justice was characterised by strong sense, thorough 
knowledge of the law he had to maintain and apply, great resolu- 
tion and practised skill in the discovery of truth — but with all 
this his kind-heartedness prevailed. The habit of contemplating 
vice, misery, brutality, and poverty, never rendered him callous. 
In him, justice and mercy, during his long judicial career, were 
ever united. To those who knew to what a hardening process fami- 
liarity with criminal law naturally tends, this quality of Broderip's 
character will appear peculiarly estimable. 

In 1824 he edited the fifth edition of Callis on Sewers. This 
work, which combined antiquarian with strict legal learning, was 
one exactly suited to the taste and talent of the editor, and he was 
eminently successful in this capacity. About the year 1856, whilst 
he was one of the magistrates of the Westminster Police Court, he 
was attacked with deafness, for which he could find no remedy, and 
be accordingly forthwith resigned his office, which he had held for 
thirty-four years. If he had held it only for another year, he would 
have become entitled to his full pension ; but rather than retain 
for a few months longer his seat on the bench, when he felt 
that his infirmity was a hindrance to his perfect performance of 
its duties, he resigned in the full expectation that he thus was 
sacrificing half his income. The government, however, very 
properly considered that his resignation, under such circumstances, 
admitted of the full pension being paid him, and accordingly this 
was so arranged. 

When Mr. Broderip found himself, on his first appointment at 
the Thames police court, placed in the very centre of the greatest 
port in the world, he seized the opportunities which he then 
found for collecting the rare and curious natural objects brought 
thither from all parts of the world. His conchological cabinet 
soon became the most famous in this country, and it has happily 
now found its way to the national collection. Besides collecting 
assiduously and successfully, he occupied his pen upon his 
favourite subjects with frequency and elegance. According to 



The late W. J. BroJerip. ' 177 

the Bibliographia Zoologies et Geologice, his literary contributions 
to the departments of science in which he most delighted were 
very numerous. The published proceedings of the Zoological 
Society, and the scientific records of other learned societies, con- 
tain many and valuable papers from his hand He moreover 
furnished to the "Penny Cyclopedia" its excellent zoological 
articles, and to the New Monthly and Fraser^s Magazines very 
charming and interesting papers, afterwards collected in a volume, 
entitled " Zoological Recreations/' published in 1847. Another 
volume, entitled " Leaves from the Note-book of a Naturalist," 
appeared in 1852. He also wrote in the Quarterly Review 
several papers on natural history, which are distinguished for 
their acute observation and graphic description. His genial style 
in all the productions of his pen is that of a perfect scholar. As an 
example, perhaps, we may cite his " Account of the Manners of a 
Tame Beaver,* published in " The Gardens and Menagerie of the 
Zoological Society." Mr. Broderip was a frequent guest of Pro- 
fessor Owen, at his lodge in Richmond Park, where both of these 
eminent men delighted to observe the doings of the wild in- 
habitants of the woods and fields. 

He was a fellow of the Linnaean, Geological, and Royal So- 
cieties, and with Sir Stamford Raffles, Sir Humphry Davy, Sabine, 
Vigors, and others, assisted in the foundation of the Zoological 
Society. He was joint secretary with Sir Roderick Murchison to 
the Geological Society, and, according to the testimony of the 
latter, was in. fact "the naturalist * of that institution. . At a later 
period of his career he was elected bencher and treasurer of 
Gray's Inn ; and he undertook the charge of their library. Thus, 
in the enjoyment of the pursuits and the society which he best 
loved, he passed his happy and useful life, counting amongst his 
friends the men most eminent in this country and on the conti- 
nent for science and literature. He had the rare gift and privi- 
lege of rendering popular, among a large circle of readers, the 
results of his studies and observations. His amiable and conge- 
nial manners endeared him to a large number of friends who, alas! 
now miss his kindly face and voice. To several artists, since famous 
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and prosperous, he lent timely and generous aid when they most 
needed it; and the collection of works of art and virtu with 
which his chambers in Gray's Inn were filled, afforded evidence 
of his refined taste and acquaintance with these subjects. 

There are not a few — we wish there were more — in the legal 
profession at the present day, whose habits and tastes lead them 
to cultivate both science and art, and who delight in the studies 
and recreations which formed the chief pleasure of Mr. Broderip* 
But we could not name another so fortunate and successful in 
combining these with the performance of the active duties of the 
business of lifa The allurements of preferment, the sceva ne- 
cessitous of professional avocations, and the whirl of politics, 
generally prevent this combination ; and it is therefore the more 
delightful to witness the almost exceptional case of a man like 
Broderip. He died somewhat suddenly on the 27th of February 
last, at the age of seventy, in his chambers at Gray's Inn; nor will 
the peculiar place which he occupied in metropolitan society be 
easily refilled. 
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for review, and which appear in this part of the Magazine, do not preclude our 
recurring to them at greater length, and in a more elaborate form, in a subsequent 
number, when their character and importance seem to require it.] 



A Hand-book of the Law of Scotland, adapted to the use of the 
General Public, and of Students and Strangers. By James 
Lorimer, Advocate. Edinburgh: T. & T. Clark. London: 
Stevens & Norton, and Simpkin, Marshall, & Co., 1859. 

This book contains a popular account of the law of Scotland, 
and as such will be found useful to those classes for whom the 
author intends it Its arrangement is simple, and its statement 
of the law sufficiently exact and extensive for the purposes of the 
stranger and the student. 

Perhaps, in theory, one might hold that the law of Great 
Britain and Ireland ought to be uniform. But practically it is 
found much better that the jurisprudence of countries should be 
in harmony with the habits, history, and feelings of the inhabi- 
tants; and it is therefore desirable, as the law and procedure 
of Scotland and England have been, are, and will be different, 
that the lawyer and educated man of each land should at least 
know something of that which is in operation amongst his neigh- 
bours. Each may learn in his neighbour's system something 
whereby his own may be improved. We may be prejudiced to 
what we have been most accustomed, or be too patient of incon- 
veniences which we have long been doomed to endure. In either 
case a consideration of the experience of others is a wholesome 
process. It cannot fail to be instructive to observe the differences 
subsisting in the common law of England and Scotland respec- 
tively. Some of the points in the latter are amusing to the 
Southerners. In the chapter upon "Master and Servant/' 
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we find clecisiohs on points of detail of a curious character. 
Thus it is laid down (§ 580), that " the master is in no case 
bound to assign any reason for a command which is lawful 
in itself, and within the fair meaning of the contract, and 
it is an act of disobedience on the servant's part to insist 
for such reasons before performing what he is commanded/' 
This must be a sad regulation to those of the rather large class 
of Scotch people of all degrees, who delight in what the Germans 
call " raisonieren," which is something like " argufying " with 
us. We find, moreover, that the master has a right of regulating 
the hours of sleeping and church-going, which we take to be an 
unreasonable interference with the pious but somnolent members of 
the Kirk. Again, in the case of Hamilton V. M'Leirn, it was laid 
down that — "a female servant having fallen sick, her master 
administered calomel to her on a Sunday, and commanded her to 
stay at home. Notwithstanding this, she went to church, on the 
ground that, by the custom of the place, she was entitled to her 
* Sunday out.' The master dismissed her, and the court held 
him entitled to do so.'' The arguments on this point must have 
been very edifying. So also those in Philips v. Juner, when it 
was decided in the House of Lords, on appeal reversing the 
judgment of the Second Division, that a barber's apprentice is not 
bound to shave his masters customers on Sunday morning, 
shaving being an act neither of " mercy nor necessity," but only 
of cleanliness and comfort, or even perhaps of mere worldly vanity. 
In Mr. Lorimer's little work will be found, by those seeking it, 
much information in a small compass, and sufficient for many 
purposes of the " student and stranger." 

Commentaries on the Criminal Law. By Joel Prentiss Bishop. 

Vol. II., second edition, revised and enlarged. Boston : Little, 

Brown, & Co., 1859. 
Mr. Bishop's Commentaries on the Criminal Law have apparently 
reached a second edition, though we have not seen a copy of the 
first volume of the new edition. We have already expressed our 
favourable opinion of the work before us, and opportunity- will 
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-probably soon occur when we shall undertake the consideration, of 
some of the topics the author has handled, and we shall then be 
able to enter upon a more extended notice of his views, and the 
result of his labour. We see from his preface that Mr. Bishop 
intends to publish shortly two more volumes, which shall include 
pleading, practice, and evidence in criminal courts, and thus com- 
plete a valuable treatise, which we shall then be glad to introduce 
again to English students. 

Popular Tables, Arranged in a New Form, giving Information at 
Sight for Ascertaining, according to the Carlisle Table of 
Mortality^ the Value of Lifehold, Leasehold, and Church 
Property, Renewal 3£ines, &c, the Public Funds Annual 
Average Price, and Interest on Consols from 1731 to 1858 ; 
also various Interesting and Useful Tables, equally adapted 
to the Office and the s Library Table. By Charles M. Willich, 
Actuary and Secretary to the University Life Assurance 
Society. Ifourth Edition. London : Longman, Brown, Green, 
& Longmans, 1859. 

This excellent little volume is, for many of the practical 
purposes of the office, the best we have met with. Most lawyers 
have to consider an infinite variety of cases concerning invest- 
ments, the interests of parties, the value of lives and of reversions, 
&c. ; whilst some of our fraternity, who are much occupied with 
assurance offices, banks, and building societies, ought to be 
perfectly acquainted with the principles which govern their 
operation, and further, should possess the means of solving, easily 
and rapidly, any particular problem which may occur in business. 
We extract from Mr. Willich's preface the following remarks 
as to some of the objects and contents of his volume : — " Invest- 
ment of Capital — The most important to the man of business, 
are the new tables IV., VI., and VII., which show the prices which 
may be paid for property depending on the duration of life, so 
that the purchaser may receive a certain high rate of interest on 
the capital invested, while the re-investments *to re-place capita 
are calculated on an average, to be made at 3 per cent It may 
be unnecessary to point out to a purchaser of annuities, whether 
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depending on life or for a fixed term of years, the great advan- 
tage it is, to be enabled to ascertain at sight what the price 
should be, so that he may enjoy 5 or 6 per cent., according to the 
description of property purchased, and to know that the price 
paid will afford him that interest, should the re-investments to 
re-place capital be made at not less than 3 per cent I incline 
to the opinion, that, if we take all circumstances into considera- 
tion, a purchaser cannot safely calculate on a greater average rate." 

"Expectation of Life. — Law of Mortality. — For several years 
my attention has been directed to the subject of an approxima- 
tion to a law of mortality. In 1857, I submitted to the meeting 
of the British Association a paper, proposing a simple formula 
for determining the expectation of life between the ages of 5 and 
60, viz. : — 

* If a — the age. 

"Then § (81 J — a) = expectation, or years of after lifetime. 

"The results obtained .by the use of this formula correspond 
very nearly, for a lengthened period, with the expectation 
deduced from the Carlisle Table of Mortality, 

"Bank Discounts. — The change which takes place in the 
value of money is of the highest importance, at it affects all the 
transactions of the world, I have therefore prepared a statement, 
obtained from many authentic sources, embracing the last fourteen 
years, from 1844 to 1858. This table includes the various rates 
of discount adopted by the Bank of England, and on each of the 
respective dates the amount of bank-notes issued or in reserve, 
with the amount of bullion held, and the price of 3 per cent 
stock on that particular day. I have also added the average price 
of wheat in each year. This table presents at one view the pro- 
gress of the money market during fourteen years, and how it was 
affected by the panics, the war with Russia, and the Indian 
mutiny." 

The tables giving the value, according to the Carlisle tables of 
mortality, of reversionary estates, are both copious and well 
arranged, and the 'miscellaneous information connected with the 
subjects of coin, currency, prices, &a, is well presented in Mr, 
Willich's pages. 
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Theory of Compound Interest and Annuities, with Logarithmic 
Tables. By F£dor Thoman (of the Soci6t6 Credit Mobilier of 
Par;s). London: Lpckwood & Co., Stationers' Hall Court, 
1859. 

Those who axe able to apply logarithms to the multifarious 
questions of compound interest, annuities, reversions, &c, will 
find this small volume of great use. The editor of M. Thoman's 
work remarks, that " numerical tables have been for some time in 
the hands of the public, and have rendered many valuable services, 
but, owing to their limits, they are only applicable to elementary 
transactions. Wherever the questions, although of daily com- 
mercial occurrence, are more intricate, numerical tables are of 
little use, as common arithmetic is inadequate to solve them. 
Consequently, most authors have not failed to commend the ap- 
plication of logarithms ; and the arduous labour which is implied 
in the computation of logarithmic tables, appears to have been 
the only reason for preventing their being generally adopted." 

The enormous financial business now carried on either by indi- 
viduals, companies, or governments, all over the world, has ren- 
dered the information which M. Thoman affords particularly 
necessary. M. Thoman himself, be it observed, is connected with 
one of the greatest financial speculations of modern times — that of 
the SociSte Credit Mobilier of Paris. 

The Logarithmic Tables in this book are printed with re- 
markable clearness, and do credit to the printing-press whence 
they emanate. 



We reserve for future notice, the Report of the Commissioners 
appointed to consider the plan for consolidating, arranging, and 
revising the general Statutes of Massachusetts. This large and im- 
portant work, published at Boston (William* White, printer to 
the State, 1 858), demands careful examination and review. 
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We purpose, on an early occasion, to discuss the subject entered 
upon by Mr. T. W. Flower, in his letter to the Chancellor upon 
the Suitors' Fund in Chancery. We have also other works before 
us, notice of which we must defer. 

Mr. Shelford has printed, as an addendum to the new edition 
of Crabb's Conveyancing, Lord St Leonard's recent act, " To fur- 
ther Amend the Law of Property, and to Relieve Trustees" (22 
& 23 Vic, c. 35), which was passed a few weeks too late to be in- 
corporated in the body of the work. The author has given in the 
sheet now issued, " references to those parts of the work which 
have relation to, or are affected by, the respective enactments " 
of the above-named statute. 
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THE NATIONAL ASSOCIATION FOR THE PROMOTION OF 
SOCIAL SCIENCE. 

The annual meeting of this Association lias been held this 
autumn, as our readers know, at Bradford. That it has been 
eminently successful is universally acknowledged. Men of 
thought and men of action, interested in the most important 
subjects of the day, have been brought together ; the expression 
of opinions, the interchange of ideas, and the comparison of 
experience, have produced corresponding advantages. Early 
next year the transactions of the Society will be published, which 
will afford us a more favourable opportunity for reviewing its 
progress and proceedings generally, than the fullest report with 
which we are now furnished permits of. 

When Lord Brougham inaugurated this society at Birming- 
ham two years ago, he set a stamp upon it which it has happily 
retained. This year at Bradford, even as at Liverpool in 1858, 
we found his active spirit pervading the society in all its depart- 
ments. Eeal genius, we must fain believe, knows no old age — 
one of its peculiar attributes is activity. The spark received 
from heaven, must, from its nature, ever communicate the fire to 
all which surrounds it. This law (so strikingly evinced in the 
history of Titian, who, having nearly passed a century of years, 
still worked; of Michael Angelo, and of Humboldt) is again 
illustrated by Brougham, whose untiring efforts at Bradford, 
demonstrate with what energy he does that which his hand 
findeth to do. The men of Yorkshire, we were glad to find, knew 
how to welcome their own old member, whose great election 
formed an important crisis in the popular history of that 
day, as well as " the proudest circumstance " in his long successful 
career, as he has himself since declared When a member for 
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the county, Henry Brougham was triumphantly asserting great 
political principles, and now we find him not less usefully engaged, 
in insisting upon the great truths, and aiding in the investigation 
of those questions which are included within what has been 
termed " social science." 

The vice-president of the department of jurisprudence was Sir 
W. P. Wood, V.C., and to the proceedings of this section we will 
briefly draw attention, premising that it is to the zeal and talents 
for organisation and arrangement of Mr. Hastings, aided by the 
other officers of the Association, that we owe the success attending 
upou the general and harmonious management of the business of 
the meeting. 

One of the most important subjects discussed in the depart- 
ment of jurisprudence, was that mooted by Sir W. P. Wood, on 
charitable trusts. This touches a principle in " social " questions, 
which has disturbed many, and which is by no means free from dif- 
ficulty. What is property y and what are its rights f were points 
with which the English "socialists" a short time since much 
disturbed themselves and others. The power of making absurd 
bequests, referred to by Sir W. P. Wood, is one of those rights, the 
denial of which will frighten many an honest proprietor of goods, 
and meet with a storm of disapproval on the part of the interested 
and ignorant. But it cannot be too strongly maintained, that 
whatever may be the rights a man may possess by the " social 
contract," and the policy of civilized states during his life ; yet 
after he has enjoyed all these rights, and is obliged by the great 
law of Death to quit the world and its wealth, he can have no pos- 
sible claim to reverse the laws of nature, by demanding still to have 
control over the dispensation of terrestrial affairs. But there are 
multitudes who cannot see this ; they confound the limited autho- 
rity given, for good reasons, by the law to a man to bequeath 
lands and estates, with an inherent rigM to control their dis- 
posal for evermore. It is too easy, we fear, to shock the pre- 
judice and alarm the minds of people on these subjects ; but 
Sir W. P. Wood seems to have run the risk of being held a 
"dangerous man," and has raised the question in relation to 
charitable trusts. 
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After some introductory remarks upon the rights of property 
as affected by law, and especially with regard to the limitation of 
posthumous control of the owner over his property for what was 
called charitable purposes, the Vicc-Chancellor said, " The purpose 
of his paper was to call the attention, first, to the present policy 
of the law upon the subject ; secondly, to its inconsistency and 
incompleteness in reference to its policy; and thirdly, to the 
necessity of revision. The law allowed a testator to select his 
charitable object at his own discretion, instead of confining him 
to an existing life or lives, and twenty-one years afterwards, as 
was the case with regard to other bequests.* He mentioned in- 
stances of the absurd and preposterous bequests, called charitable, 
which had been made. In one case, a testator divided a con- 
siderable property into two equal portions, half of which was to 
be given to the fifteen young women, between the ages of sixteen 
and twenty, who should be the prettiest in the parish, and the 
most constant in their attendance at church, and the other half 
was to be distributed amongst spinsters of fifty years of age, pos- 
sessing the same qualifications. The bequest was singularly 
absurd, and showed the necessity for some legal interference. 
Again, there were the doles of bread, coals, &c, which were said to 
amount to near £87,000 a-year in value, and which, under the 
present system, were productive of evil rather than of benefit. He 
contended that it was most unreasonable to allow any man to fix 
for ever the future disposition of his property, and that posthu- 
mous charity should be very strictly regulated. He briefly 
sketched the remedies which he suggested, the principal of 
which would render contributions of a charitable nature subject 
to the control of the Charity Commissioners, under certain con- 
ditions. " They must, at all events, put an end to absurd bequests 
such as he had referred to ; and, instead of checking benevolence, 
he believed that such limitations would increase all real and 
sound benevolence." 

We trust that the suggestion here made by the Vice- 
Chancellor will not be allowed to remain inoperative. We 
foretell a storm of imbecile objections to making a due reform 
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herein. The " sacred wishes of the dead," " vested rights," the 
u poor man's inheritance," and the like appeals, will be paraded 
with great force ; bat a measure which shall wisely bring under 
proper control charitable bequests, must ultimately make its way 
into the statute book. 

The laws affecting bankruptcy and insolvency were also 
brought under discussion. Mr. Hastings presented the report 
of the committee on mercantile legislation, appointed at the 
last meeting of the Association at Liverpool. The bill approved 
of by the Association is that introduced into, the House by Lord 
John Russell and Mr. Headlam. Mr. Edward Fry read a 
paper on the subject, and Mr. Rayner, the solicitor, of Hudders- 
field, whose intimate practical and clear comprehension of this 
subject, entitles him to the greatest attention, addressed the 
meeting in support of the principal points in the bill. We have 
so recently dilated thereon, that we will not now pursue the dis- 
cussion which ensued, 

Mr. Daniel, Q.C*, read a paper " On the effect of the recent 
reforms in the Court of Chancery, with reference to the transac- 
tion of business in the Judges' Chamber, the mode of taking 
evidence, and the mode of trying disputed questions of fact" 
It was a long but by no means uninteresting document ; Mr. 
paniel's object being to show that the reforms which had been 
introduced into the Court of Chancery since 1852 had been such 
as to afford greatly increased facilities to suitors, the business 
being disposed of under the present system with much less waste 
of time and of expense than was previously necessary. He 
pointed out at some length the objections to and the defects in 
the existing mode of taking evidence upon disputed points 
before the Masters in Chancery, mentioning as the chief evils the 
frightful quantity of useless and irrelevant evidence which was 
taken, combined with the absence of all control over it until the 
expense had been incurred, and the little value, not to say th$ 
worthlessness, of this evidence when the question turned upon 
the credit of the witnesses. The only course to remedy this 
difficulty appeared to be to ascertain beforehand whether the 
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case was one which required the proof by real evidence, and 
then to give the suitor the power to call the evidence before the 
tribunal which had to determine upon its effect. 

Other papers were read in the section of jurisprudence, notice 
of which We must defer till they appear in the printed trans- 
actions. 

The " section " which embraces the subject of punishment and 
reformation, and that which concerns itself with public health, 
are both more or less connected with the amendment and 
administration of the law, and we await tbfe publication of the 
papers read in both these sections with great interest. 

That part of the proceedings which excited the most general 
notice of the public, was the eloquent addresses by Lord 
Brougham. We may refer especially to that delivered on October 
13th, in St. George's Hall. The daily and weekly newspapers 
have happily dispersed the report of it wherever the English 
language is spoken, and there is therefore the less need for us, at 
this period, to endeavour to give what would prove to be but an 
imperfect account of it. 

There was one feature in the Bradford meeting which did not, 
we presume, form part of the necessary proceedings of the associa- 
tion and which we are loath to refer to, as it certainly produced 
an effect upon us the very reverse of what was intended. We 
allude to the meeting where the working classes were lectured. 
Certain of the speakers seemed to think they could not talk 
down sufficiently low to " the working classes," and there was an 
Exeter Hall-ishness, a platformitude and sabbath school teacher- 
ism, about one at least of the speeches, which, we dare to say, are 
now-a-days utterly unacceptable and nauseous to the British 
working-man. 

It is a more agreeable duty to comment upon the moderation 
and mutual forbearance which were observed throughout the 
proceedings. Even with regard to questions trenching on 
politics, addressed to those whose opinions may be supposed to 
differ considerably from what were propounded, the remark^ 
offered were received with attention and respect. 
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Before we conclude this inadequate notice of the Bradford 
meeting, we must express our opinion, that, even if it should 
accomplish nothing else, it will effect much towards annihilating 
the frightful corruption which prevails in our parliamentary 
elections. Lord Brougham's burning denunciation of the crime, 
followed by his proposition for making bribery felony, must 
produce a practical consequence. The cause of national morality 
demands that the most stringent enactment with relation to 
bribery, corruption, and intimidation at elections, should be 
devised and enforced. 



LORD ST. LEONARD'S PROPERTY ACT. 

The act 22 and 23 Vict, c. 35, " to further Amend the Law of 
Property, and to Relieve Trustees," is the only measure of law 
reform passed in the last session of parliament. Unfortunately 
the bill (of which this act is but the skeleton, or rather the corpse), 
after it had passed the Lords without opposition, was subjected 
in its course through the Commons to a process of " amendment " 
by government officials, who possessed little or no knowledge of 
the matter of which it treated ; and by others who, if they 
possess any such knowledge, certainly did not sufficiently weigh 
the effect of the alterations they proposed. 

The official mind appears to be totally incapable of compre- 
hending the injustice of fixing a bond fide purchaser of real 
property with liabilities to which he would not have been subject 
had the purchased property consisted of chattels personal The 
clause whereby judgments and crown debts, entered up after 1st 
November, 1859, would no longer have affected purchasers for 
valuable consideration, unless the writ of execution should have 
been executed before the execution of the conveyance, and pay- 
ment of the purchase-money, was, as we feared 1 it would be, struck 
out of the bill. This was one of the most important provisions 
in the measure, and would have been a great boon to purchasers 
of land, who would have been spared not only a very considerable 
See . M. and R., vol. 7, p. 467, (August, 1859 ) 
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risk, but also great expense. It is a matter of astonishment as 
well as of regret, that a few obstinate, narrow-minded, or ignorant 
persons should, in these days of conveyancing law reform, be 
allowed to force their old-fashioned and stupid notions upon the 
House of Commons. 

It is not our intention at present to enter into the details of 
this bill ; but we cannot refrain from giving an example of the 
effect which has ensued from one of the many ill-considered 
amendments. We refer to the striking out of one word in clause 
9 of the bill (section 8 of the Act). The clause in the bill ran 
thus : — 

" Where, on the bond fide purchase, after the passing of this 
act, of a leasehold interest under a lease containing a covenant 
on the part of the lessee to insure against loss or damage by fire, 
the purchaser is furnished with the written receipt of the person 
entitled to receive the rent, or his agent, for the last payment of 
rent accrued due before the completion of the purchase, and 
there is subsisting at the time of the completion of the purchase 
an insurance in conformity with the covenant, the purchaser, or 
any person claiming under him, shall not be subject to any 
liability, by way of forfeiture or damages, or otherwise, in respect 
of any breach of the covenant committed at any time before the 
completion of the purchase, of which the purchaser had not 
actual notice before the completion of the purchase." 

In the Commons the word "actual" was struck out, and 
therefore a purchaser is protected, by s. 8 of the Act, only if he 
have no notice — i. e., actual or constructive notice — of a prior 
breach of the covenant to insure. But the wiseacre who proposed 
this amendment seems to have forgotten the probability of a court 
of equity holding, that the very fact of a new insurance appearing 
to have been entered into immediately before the completion of 
the purchase, would be constructive notice either that no insurance, 
had previously existed, or that the previous insurance had not 
been made in conformity with the terms of the covenant > This 
section, therefore, will not effect the purpose it was intended to 
effect, and will virtually remain a dead letter, unless indeed it 
should happen first to give rise to dispute and litigation. 

The legislative sagacity which operated in the House of Com- 
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mons, to induce it to consent to the erasure of valuable provisions, 
and the cancellation of important portions of the measure, was in 
fall force for the purpose of suggesting the addition of novel and 
quite original matter, This occurs in sect. 32 of the act, which 
is as follows :— 

"When a trustee, executor, or administrator shall not, by some 
instruments creating his trust, be expressly forbidden to invest 
any trust fund on real securities in any part of the united king- 
dom, or on the stock of the bank of England or Ireland, or on 
East India stock, it shall be lawful for such trustee, executor, or 
administrater to invest such trust funds on such securities or 
stock; and he shall not be liable on that account as for a breach 
of trust, provided that such investment shall in other respects be 
reasonable and proper." 

Had this section been confined to deeds executed, wills 
proved, and administrations taken out after the passing of the 
Act, there would not have been much cause for comment or 
complaint, as all whose property might have been affected by it 
would have had the opportunity of neutralising its operation. 
But for the legislature to adopt a clause of this nature, embracing 
all existing trust property, is little else than committing a breach 
of faith with the public. 

The clause has already given rise to doubt It has been ques- 
tioned whether the new stock, raised by the Secretary of State 
in Council for India, under the authority of the 22d and 23d 
Vict., c. 39, is comprised within the term " East India Stock," 
or whether that term must not be limited to the stock of the late 
East India Company. We are certainly inclined to think that 
the former is the legal interpretation to be put upon the words 
referred to. Had this clause emanated from Lord St. Leonards, 
no such ambiguity as that above-mentioned could have occurred. 

We must, again, express our regret that the original measure 
of Lord St. Leonards has been tampered with and spoilt. The 
real property lawyer is well aware, though certain of the would-be 
real property reformers are ignorant, that the learned lord is the 
one out of the very few members of the legislature who know 
how to devise and apply suitable amendments to actual defects 
in the law connected with conveyancing, and to whom such 
amendments can be safely intrusted. 
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RECORDER OF LINCOLN.. 

On the occasion of the recent appointment of the Hon. Mr. 
Vernon to be Recorder of Lincoln, the opinion of those especially 
interested therein has been clearly expressed ; for we read that, at 
a meeting of the Lincoln Town-Council, specially convened, the 
mayor in the chair, the following resolutions were unanimously 
agreed to : — u That, in the opinion of this Council, the appoint- 
ment of Recorder for Lincoln by Her Majesty's government, 
without giving this council, as the representatives of the public, 
an opportunity of expressing any opinion upon the merits of 
gentlemen qualified to fill the office in question, is a slight shown 
to the principal of local self-government, and a further proof of 
the mischievous and ever-encroaching principles of centralisation, 
so much in favour with the governing class in this country. That 
the selection of the Hon. G. C. Vernon to fill the office of 
Recorder, lately held by Nathan Clarke, Esq., deceased, is injudi- 
cious, and likely to shake the confidence of the people in the 
proper administration of justice, Mr. Vernon being an unknown 
and untried man, and elevated over others of the Midland bar 
who have acquired considerable practice, and who, having enjoyed 
the advantages resulting from much longer experience in their 
profession, would commence their judicial career with the entire 
confidence of the public." 

Now, upon the latter resolution we pass no judgment Mr. 
Vernon is a gentleman even less known than Mr. Justice Black- 
burne, but that may not be his fault, and the result may prove 
that he is one of the best criminal lawyers of the day, and that 
his merits had accidentally come under the notice of the superior 
powers. But appointments like these do not afford satisfaction to 
the public, which is not assured that mere interest, family and 
political connexion, may not, as in other cases, be the operative 
cause of such promotions. 

With whom, then, should such patronage be left ? The recent 
proceedings at, and the result of the election of the judge of the 
Sheriff's court, does not make one feel well disposed to leave the 

VOL. VIII. NO. XV. O 
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appointment in such a body as exercised the franchise on that 
occasion. Nor is jobbing, we fear, unknown to town-councils or 
other bodies, of the like kind* Perhaps the best protection for 
the public would be, in the case of recorderships and stipendiary- 
magistrates, to have three or four names submitted to the Chan- 
cellor or Home Office, by the local authorities* To exclude them 
from having a voice in such appointments, is to our minds impro- 
per ; but to exercise a check on their determination appears highly 
desirable. At all events, the present mode of making these 
appointments demands consideration and alteration. 



BOROUGH GRAND JURIES. 
IK the last number of this Magazine, we discussed the operation 
of juries upon the administration of our law. An example has 
very recently been brought to our notice, of the mode in which 
grand juries in small boroughs perform their duties, which is not 
without its value as an illustration of the defects of the present 
system. In the small borough of Folkestone, which numbers, we 
believe, burgesses to the amount of six hundred or seven 
hundred (of whom, perhaps, one-fourth are available as jurors 
grand and petty), there are regular quarter-sessions, a recorder, 
and officers to perform appropriate functions. The civil and 
criminal business is there carried on after the accustomed formal 
mode. Now, it happened that, at the July quarter-sessions, three 
private soldiers were tried for housebreaking, convicted, and 
sentenced to twelve months' imprisonment, with hard labour. 
Subsequently, however, it was found out that there had been 
some great mistake in identity. Two other soldiers of the same 
regiment confessed that they had committed the outrage, and 
that the men previously convicted were innocent of the crime 
laid to their charge. It appears in fact, that when the house* 
breaking soldiers were retiring from their outrage, they found the 
police were in hot pursuit after them, and, therefore, had recourse 
to a ruse, to throw these officers off the scent, which thus 
occasioned the error. As soon as they had reached their hut 
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at Shorncliffe, they induced two of their comrades to get out of 
bed, into whose place the pursued soldiers forthwith slipped. 
Unfortunately, the device was too successful, for the police 
effectually confounded the men who had just slipped out of bed, 
with those who had just slipped in. The police were resolved to 
identify some of the soldiers, and thus fixed the wrong men 
with the housebreaking. 

The real culprits, however, after their comrades had been 
sentenced to undergo the imprisonment, felt remorse, and 
confessed the truth. The latter could not be relieved by the 
Secretary of State for the Some Department until the former had 
been convicted ; and so, on the 30th September last, the two 
men who had confessed were put on their trial. Mr. J. J. 
Lonsdale, the recorder, explained to the grand jury their duties 
with respect to the case. Whether he explained them so 
fully and elaborately, as we are inclined to think, as to 
puzzle the " grand" jury, or whether they failed from sheer 
stupidity, or from corrupt motives, we cannot say ; but with the 
confession of the prisoners before them, and the evidence of the 
third convict, who deposed that his comrades in crime had been 
the two men now charged, and not the two formerly convicted, 
the intelligent grand jury found no true bill! The recorder was 
astounded ; others, perhaps, who knew the material whence the 
" grand jury " was drawn, were not equally surprised. Nor is this by 
any means an isolated case either in the borough of Folkestone, or 
other small boroughs* of failure of justice, by reason of the improper 
constitution of the tribunal. Not only are these jurors (who are 
drawn from sources not suitable even for the performance of the 
functions of petty jurymen) without the education and characters 
which are supposed proper to grand jurymen; but in small 
boroughs there are party feeling, prejudices, and other disturbing 
influences, which render the administration of justice within such 
small areas any thing but satisfactory. The advantages of local 
self-government are not illustrated by the proceedings in small 
boroughs; and though we may admit the salubrity and beauty of 
Folkestone — its value as a halting-place op the road to Paris iu 
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ten and a half hours — not to speak of the skill and stability said 
to be recently exhibited in the erection of iheir public buildings, 
yet it is obvious that, as local jurymen, they do not excel In 
small communities generally, where every one knows his neigh- 
bour's affairs, and where its educated members do not interfere 
with, but leave to those of both contracted minds and means, 
such duties as have to be performed in small boroughs, all kinds 
of absurdity and jobbing are continually to be observed. The 
political morality of boroughs is being exposed by the election 
commissions. Their social condition may also require some 
consideration. Perhaps the Social Science Association will be 
able to enter upon this subject on a future occasion. 



COMMITMENTS IN COUNTY COUKTS. 

The daily newspapers have recently been reporting and criti- 
cising certain proceedings in a metropolitan County Court, of a 
very painful description, and which we trust did not take place 
as alleged. We shall not further refer to them, but we cannot 
forbear drawing attention to the invincible stupidity of a certain 
portion of the public, who cannot distinguish between the justice 
and necessity of punishing a fraudulent person, and the injustice 
and impolicy of imprisoning an unfortunate debtor, who would 
pay what he owes if he could do so. 

The onus of explaining why a debtor does not discharge his 
debt lies surely upon himself. If he can shew that by no fault 
of his own he is deprived of the means of satisfying his creditor, 
it is unreasonable that the law should inflict its penalties upon 
him. If on the other hand it appear, that the debtor contracted 
his engagement without the probable means and intention of 
honestly keeping his engagement, or that having the means he 
dishonestly evades or repudiates payment, it must be agreed, we 
should have thought, by every man of common sense, common 
morality, and common knowledge of mankind, that it is incumbent 
upon the law to enforce, by the most stringent exercise of its com- 
pulsory power, such payment, and in all legitimate methods to 
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punish individual fraud, and repress systematized commercial 
robbery. 

One great advantage accruing from the establishment of local 
Small Debt Courts, was the new remedy given to the creditor, 
who was wont formerly to be robbed with impunity by reason of 
the hazard he incurred in the expensive processes of the Superior 
Courts; and another advantage, and one not smaller either in 
degree or extent, has been derived from the general operation on 
men's minds of the fact, that they now could be made to pay 
what they owed, whether they liked it or no. The morality of 
small debtors has thus improved. They either do not recklessly 
incur debts, or they duly discharge them. We are, however, 
daily meeting with the theories of certain spurious philanthro- 
pists, who urge either that imprisonment is a great hardship 
on fraudulent people (with whom they seem deeply to sympa- 
thize), or that it is cheaper not to protect the honest dealer. 
There are many rogues whom the law will never effectually touch ; 
but that is no reason why we should permit its being rendered a 
dead letter when it can operate, by a morbid theory or an absurd 
jealousy of the power put into the hands of County Court judges. 



It is stated that Sir J. D. Paul, Bart., and Strahan, have been 
released from their imprisonment. The crime of which they were 
found guilty was one worse than most kinds of swindling or 
theft — except that they did not add personal violence to their 
robbery. Few midnight robbers we ever heard of merited punish- 
ment so severe as these bankers and burglars. It might naturally 
be expected, therefore, that some would be found who begin to 
think and say that these miscreants who have ruined families, 
stolen the savings of the widow, devoured the inheritance of 
the orphan, and dealt the heaviest of blows to commercial credit, 
have been too harshly dealt with. If punishment should be 
measured by the criminality of the act itself, and the protection 
essential for society — then, so far from these respectable felons 
having already expiated their crime, they in fact have paid a very 
small instalment of the appropriate penalty. 
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Tiie following announcement on behalf of the Incorporated 
Law Society has been made with regard to the Lectures for the 
year 1859-60 :— 

The following three courses of lectures will be delivered in the 
hall of the society on Monday and Friday evenings, in the months 
of November, December, January, February, and March next, at 
eight o'clock precisely. 

Conveyancing Lectures, by Fredebick John Turneb, Esq., 
Barrister-at-Law. 

1. On the history of the" law of real property. 

2. On the creation and barring estates tail. 

3. On conveyances by parties under disabilities. 

4. On fraudulent and voluntary conveyances. 

5. On mortgages, legal and equitable. 

6. On leasehold estates and the assignments of them. 

7. On trustees and the appointment of new trustees. 

8. On wills and testamentary appointments. 

9. On copyhold tenure. 

10. On powers and the exercise of them. 

11. On the rights and powers of married women relative to 
property. 

12. Review of the present state of the law of real property 

Equity Lectures, by George Wirgman Hemming, Esq., 
Barrister-at-Law. 

1. Origin and history of equity jurisprudence. 

2. The jurisdiction of the Court of Chancery. 

3. The procedure of the Court of Chancery. 

4. 5. Specific performance and injunctions. 
6, 7, 8. Equitable rights of married women. 

9. Administrative business of the Court of Chancery. 

10. Suits relating to partnerships and companies. 

11, 12. Winding up and bankruptcy of partnerships and 
companies. 
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Common Law and Mercantile Law Lectures, by Fredk. 
Meadows White, Esq., Barrister-at-Law. 
On the relation of principal and agent — What it is :— 

Between whom it ms,j be established Who may appoint 

— who may be appointed agents. 
The subject-matter. What acts may— *what may not be 

done by agents. 
How the relation may be established. The authority — 
Express authorities. — Implied authorities* — General and 
special agencies. — The authority of a wife to bind her 
husband — The general authority — of counsel, attorneys, 
auctioneers, partners, brokers, factors, shipmasters, &c. — 
The effect of ratification. 
The legal incidents of the relation. 1. The duties, rights, 
and liabilities of principal and agent inter se. 2. The 
liabilities of principals to third persons, arising out of 
the acts of their agents. 3. The personal liabilities of 
agents, public and private — L To the public — The 
criminal law specially affecting agents ; 2. To third 
persons. 
The dissolution of the relation. By what means, or under 
what circumstances, the authority is or may be deter- 
mined. 

.[Should time permit, the lecturer will brin^jiruicrconsider- 
ation the points of practice most freo»eSi3yarising in the appli- 
cation of the law of principal and agent.] 
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APPOINTMENTS, &c. 

Upon the death of the late J. Addison, Esq., Robert Segar, 
Esq., of the Lancaster Chancery Court, and Recorder of Wigan, 
was appointed Judge of the County Court for the Preston dis- 
trict (Circuit No. 4); and upon the death of the late Mr* Serjeant 
Clarke, A. M. Skinner, Esq., of the Oxford Circuit, Q.C., and 
Recorder of Windsor, was appointed Judge of the County Court 
for the towns of Oldbury, Walsall, and Wolverhampton (Circuit 
No. 25). 

Stamford Raffles, Esq., of the Northern Circuit, has been 
appointed to the Judgeship of the Court of Record for the 
Hundred of Salford, vacated by Mr. Segar. 

The Recordership of Hythe, vacated by the death of the late 
Mr. Gipps, was conferred on Mr. R. J. Biron of the Home 
Circuit; and the Recorderships of Walsall, Newark, Lincoln, 
and Northampton, formerly held by the late Mr. Serjeant Clarke, 
have been respectively conferred on Mr. W. J. Neele of the Ox- 
ford Circuit, and Mr. Fitzjames Stephen, the Hon. G. C. Ver- 
non, and Mr. J. Hibberd Brewer, all of the Midland Circuit. 

T. H. Ingham, Esq., the Judge of the County Court, Circuit 
No. 3, has been appointed Recorder of Clitheroe, in the room 
of the late J. Addison, Esq., deceased. 

Henry Pyne, Esq., of the Tithe Office, Whitehall, Barrister- 
at-Law, has been appointed Assistant Commissioner, by the 
Copyhold Inclosure and Tithe Commissioners. 

G. P. Atthill, Esq., has been appointed Chief-Justice of the 
Island of St. Lucia ; and James John Hickson, Esq., has been 
appointed Police Magistrate for the Island of Grenada. 

In Ireland, the Judgeship in Bankruptcy, vacated by the death 
of the Hon. P. Plunkett, has been conferred on David Lynch, 
Esq., Q,C. 
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July. 

2 1st Knight, Henry, Esq., Solicitor. 

25th. Clapham, William H., Esq., Solicitor, aged 58. 

31st Clarke, Nathaniel R, Esq., Serjeant-at-Law, Judge of the 
County Courts of Wolverhampton, Oldbury, and Walsall ; 
and Recorder of Lincoln, Newark, Northampton, and Wal- 
sall. Aged 75. 

August* 

19th. Evans, Robert, Esq., Solicitor, aged 34. 

22nd. Brown, Charles J., Esq., Solicitor, aged 61. 

23rd. Clough, William, Esq., Solicitor, aged 50. 

„ Williams, Henry, Esq., Solicitor. 

• Roscoe, W. C, Barrister. 

September. 

5th. Moobe, Regnier W., Esq., Barrister, aged 41. 

„ Floyd, Cookson S., Esq., Solicitor, aged 48. 

7th. CoNgreve, John F., Esq., Solicitor. 

„ Kinder, W. S., Esq., Solicitor, aged 37. 

8th. Dignam, Thomas, Esq., Solicitor, aged 60. 

9th. Hyde, Charles, Esq., Solicitor, aged 64. 

10th. Walford, Arthur, Esq., Solicitor, aged 53. 

13th. Alexander, E. N., Esq., Solicitor. 

14th. Vallance, Thomas, Esq., Barrister, aged 23. 

15th. Wilbraham, Edward, Esq., Q.C., aged 74. 

18th. Langham, T. P., Esq., Solicitor, aged 41. 

„ Gawtress, William S., Esq., Barrister, aged 41. 

19th. Boyse, Augustus F., Esq., Barrister, aged 3G. 

24th. Martin, Richard C, Esq,, Barrister, aged 50. 

25th. Stogdon, John, Esq., Solicitor, aged 53. 

30th. Dowling, Richard B., Esq., Barrister. 
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October. 

1st. Hicks, John, Esq., Barrister. 

2nd. Bessonnett, James, Esq., Q.O., assistant Barrister for the 
County Waterford. 

„ Bedford, Henry, Esq., Solicitor, aged 61. 

3rd. Angell, Alfred, Esq., Solicitor, aged 57. 

4th. Edwards, William, Esq., Solicitor, aged 69. 

5th. Fox, John E., Esq., Solicitor, aged 64, 

7th. Howard, Thomas, Esq., Solicitor, aged 73. 

10th. Dockbell, John J., Esq., Solicitor. 

15th. Randall, Alfred B., Esq., Solicitor, aged 27. 
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ILtst of #eto publications* 



Coote — The Practice of the High Court of Admiralty of England ; 
with Forms and Bills of Costs. By H. C. Coote, Proctor, Author of 
" The Practice of the Court of Probate." 8vo, cloth. 

Crabb — The Aot for the Transfer of Property Amendment, and for 
the Relief of Trustees, 1859. By Leonard Shelford, Esq., Barrister : 
intended as a supplement to Christie's Crabb's Conveyancing, and 
delivered gratis to purchasers of that work. Royal 8vo, sewed. 

Dixon — A Digest of Cases connected with the Law of the Farm ; 
including the Agricultural Customs of England and Wales. By IL 
H. Dison, Esq., Barrister. Second Edition. Post 8vo, 18s. cloth. 

Flower — A Letter to the Lord Chancellor with reference to the 
Investment of the Cash Balances belonging to the Suitors of the Court 
of Chancery, and the mode in which Government Securities are Pur- 
chased and Sold on the Suitor's account. By J. W. Flower, Solicitor. 
8vo, Is. sewed* 

Gawler — The South Australian System of Conveyance by Regis' 
tration of Title, with Instructions for the Guidance of Parties dealing : 
illustrated by Copies of the Books and Forms in Use in the Land 
Titles Office. By R R Torrens. To which is added the South 
Australian Real Property Act, as amended in the Sessions 1858, with 
a Copious Index. By H. Gawler, Esq., Barrister. 8vo, 4s. sewed. 

. Hertekt — A Complete Collection of the Treaties, and Conventions, 
and Reciprocal Regulations, at present subsisting between Great Britain 
aud Foreign Powers ; and of the Laws, Decrees, and Orders in Council 
concerning the same, so far as they relate to Commerce and Naviga- 
tion, Slave Trade, Post-Office Communications, Copyright, and to the 
Privileges and Interests of the Subjects of the High Contracting Parties. 
Compiled from Authentic Documents. By L. Hertslet, Esq., late 
Librarian, <fec, Foreign Office. Vol. X 8vo, 30s. boards. 

Hill — A Manual of the Practice of the Court of Probate. By A. S. 
Hill, Esq., Barrister. Royal 12mo, 8s. cloth. 

Hopkins — A Hand-Book of Average, for the Use of Merchants, 
Agents, Shipowners, Masters, and Others ; with a Chapter on Arbitra- 
tion ; to which are added Appendices of the most Recent Decisions in 
our Courts on those subjects. By M. Hopkins. Second Edition. 
8vo, 15 s. cloth. 
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HwnJter — The Act to Amend the Law of Property, and to Relieve 
Trustees (22 <fc 23 Vict., cap. 35) : with Introductions and Practical 
Notes. By J. Hunter, Esq., Bamster-at-Law. 12mo, boards. 

Posh — The Practice of Registering Judgments, Decrees, Orders, 
Rules, Crown Debts, Annuities, &c, in the Common Pleas at West- 
minster, and the Local Registries for Middlesex, Yorkshire, and the 
Palatine Courts of Lancaster and Durham; containing Instructions 
and Forms for Registering, <fca, Directions for Searching, <fec, with Acts 
and Decisions. By J. Pask, Clerk and Registrar in Common Pleas. 
12mo, 5s. 6<L cloth. 

Powell— A Treatise on the Law of Evidence. By E. Powell, Esq., 
Barrister. Second Edition. 12mo, 12s. cloth. 

Smethurst — The Queen against Thomas Smethurst. Minutes of 
Evidence printed from the Shorthand Notes of Messrs. Barnett and 
Buckler. Second Edition. 8vo, 2s. 6d. sewed. 

Smith — A Compendium of the Law of Real and Personal Property . 
connected with Conveyancing ; designed as a comprehensive and con- 
cise Text-Book for Students and Practitioners. By J. W. Smith, 
Esq., Barrister. Second Edition. 8vo, 30s. cloth, 

Tilsfcy — A Digest of the Stamp Acts, and the Judicial Decisions on 
the Stamp Laws not contained in the Author's Treatise ; including 
Probate, Legacy, and Succession Duties, with Tables of all the Stamp 
Duties. By H. Tilsley, Esq. Seventh Edition. 8vo, 10s. 6d. cloth. 
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No. XVL 

Art. I— THE TEMPLE AND THE TEMPLARS. 
No. 1. — The Temple Church. 

A GOOD part of the ancient buildings of the two Temples has 
-^*- during the last forty years fallen to the ground, and new 
edifices have taken the place of the old. The seventeenth and 
eighteenth century work, brick outside and wainscot inside, have 
fallen, are falling, and will fall. Much of the antiquated appear- 
ance and peculiar characteristics of the Temple are thus departing, 
or have vanished ; but no part has undergone greater alteration, 
during the recollection of the present generation, than the interior 
of the Temple Church. 

When we first c< attended " the Temple church — it may be 
some quarter of a century ago — it presented an appearance so 
totally different to what we now see, that one might be well 
excused for denying the identity of the building. Deep-coloured 
and well-varnished wainscoting, of the complexion of rich Spanish 
mahogany, and whitewash more or less dirty, were the prevail- 
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ing objects which met the eye. We sat in lofty wooden pew 
boxes. The pulpit and reading-desk were of the rich and cum- 
brous beauty, or elaborated ugliness (as tastes may decide), 
which were once much admired. The tablets and monuments 
now collected in the gallery of the round tower ornamented 
the walls, adhered to the pillars, or obscured the windows. 

The altar before the restoration was, to the professed and pure 
Goth of the present time, a masterpiece of monstrosity. It was 
of dark wainscoting, carved with shields, festoons, and the heads, 
shoulders, and pinions of cherubim ; and garnished with fruit, 
leaves, pilasters, and entablature. The carving was reputed to be 
good ; but, being polished and varnished, so received and reflected 
the light as to prevent our passing an opinion thereon. It was suf- 
ficiently elevated to shut out a good portion of the east window. 
It matched well with the pulpit and reading-desk, which certainly 
were of the heaviest description both in form and ornament 
The former was highly suggestive of most weighty, dull, Dr. 
Blair-like and orthodox sermons. The vulgar vanity and brag- 
ging intrusiveness, pride, and impertinence of the monuments, 
were undeniable. The organ was raised on a screen at the 
division between the round church and the nave. u This screen 
was circled (as appeared by the date it bore) in 1682 at the 
west end of the oblong church, and between that and the round 
church; it was adorned with ten pilasters of the Corinthian 
order, also three portals and pediments, and the organ gallery 
over the central entrance was supported by two fluted columns 
of the Corinthian order, and adorned with entablature and 
' compass pediment/ The inner columns were large panels on 
carved frames, with an enrichment of cherubim near the pediment 
on the south side. The screen extended completely across the 
church. The central archway was occupied by the organ, the 
ornamental point of which was carried up nearly to the ceiling 
of the nave. The side archways were above the screen carefully 
plastered up, so that their form was rendered almost invisible. 
The lower parts of these and the central archways were filled with 
glass doors and windows." * 

I " A Few Notes on the Temple Organ j " vide post, p. 226. 
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The service was of a superior parish church character, with 
the exception thatjjgwo professional ladies, sometimes with and 
sometimes without bonnets, and two men in decent coats, 
waistcoats, &c., came forward in the little box gallery in front 
of the organ at intervals, and sang hymns, psalms, and spiritual 
songs in quartett, to the members of the two honourable 
Societies, who stood up, listened, and sat down again edified. 
The organ was played by Mr. Warne, a clever musician, entirely 
blind. 1 The instrument had, at the time we are now speaking of, 
great reputation ; but more historical than real, for to the ears of a 
modern organist it was wofully defective. It had no pedal 
organ or pedal board— most important and characteristic parts 
of the organ. It had about five stops in the swell ; but, notwith- 
standing its defects, it still discoursed most excellent music. 
The beauty of tone in the pipes which were there, compensated 
for much which was absent, and the uncritical and confiding 
audience for the most part was satisfied. We were proud of 
"our church" and "our organ," and were content with the 
service. 

But now there arose the spirit of innovation in the Societies. 
The fittings and decorations of the church were found to be in 
bad taste — the service inconvenient. A little restoration — then 
beginning to find favour with English ecclesiastics connected 
with the High Church party — was suggested. There were not a few 
malcontents when this was proposed. Had we not, said they, the 
best preachers in London ? There was Benson the master, whose 
silvery tones and eloquent periods were of the highest order, and 
we had in his absence Theyer Smith — now, alas, numbered with the 
dead I — whose lectures, though not perhaps much admired by the 
lawyers' ladies, were still incomparably the best examples of learn- 
ing, logic, and deep subtle thought, combined with fervent honesty 
and outspoken sense, of all which the metropolis could then 
— peradventure can now — boast. We had an efficient Reader 



1 A century prior to Warne's time, John Stanley, famous also as " the blind 
organ- player," held the offtce of organist to the Temple. 
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and a model clerk, whose antistrophes in the psalms, and wKo3e 
" amens " after the prayers, were all that could be desired. Why, 
then, should this wild spirit of innovation have entered our 
plastered porch, and disturbed our whitewashed walls? Yet 
enter it did ; and a revolution — with some of the good and some 
of the evil consequences of revolutions — broke out, and set up a 
new order of things. 

The powers and authorities in the Temple, in bending to this 
spirit, were but following the example which had frequently been 
set them before by their predecessors, who at intervals had 
repaired and adorned their church, and remodelled the services 
as public taste demanded. This is shown by an oft-repeated 
account taken from the " New View of London/' which, however, 
extends only to what was done to the church since the middle 
of the seventeenth century. We do not know of any detail as 
to its condition prior to the " Fire of London." That the puri- 
tanism of the preceding generations had defaced this beautiful 
building, and the indifference of their successors had perpetuated 
the barbarism, is very probable, and would account for the depth 
of whitewash accumulated on the walls. We read in the " New 
View of London," that the church, " having narrowly escaped the 
flames in 1666, was in 1682 beautified, and the curious wain- 
scot screen set up. The south-west part was, in the year 1695, 
newly built with stone. In the year 1706 the church was wholly 
new whitewashed, gilt, and painted within, and the pillars of the 
round tower w r ainscoted with a new battlement and buttresses on 
the south side ; and other parts of the outside were well repaired ; 
also the figures of the Knights Templars were cleaned and 
painted, and the iron-work enclosing them was painted and gilt 
with gold. The east end of the church was repaired and beau- 
tified in 1707." 

The New History of London (1708) describes the church as 
then being "well pewed, and wainscoted with right wainscot ;" 
and, in 1737, we are told the exteriors of the north side and east 
end were again repaired. 

In 1811, the church was (what is termed) " generally repaired." 
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In a tract cited in Burge's account of the restoration of the Temple 
Church, and entitled "Facts and Observations relating to the Tem- 
ple Church," after describing those repairs, the hope is expressed 
•' that, by the very complete manner in which it had been repaired, 
it was restored to the full appearance of that beauty and elegance 
generally allowed to belong to it." So differently do different 
ages judge of "beauty" and propriety, that what this author 
deemed the height of successful repair, the next denounced^as the 
perfection of perverted ingenuity and stupid presumption. Did 
the horrid thought ever cross the mind of our last restoration 
committee, that peradventure their zealous and ingenious efforts 
might be one day condemned as costly blunders? We are 
inclined to think, from internal evidence, that such an idea never 
overshadowed their happiness. 

In 1825, under the direction of Sir Robert Smirke, the architect 
of the Inner Temple, the repair of the south side (externally), 
and the lower part of the circular portion of rt the round," was 
commenced. In 1827, this job was completed. Some of the 
wainscoting round the columns, and some of the monuments 
which had been stuck to them, were then removed ; but the paint 
and whitewash were left, and the oblong part of the church 
remained in all the perfection of the eighteenth century adorn- 
ment. 

In 1840, the condition of the church was again reported to be 
such as to require instant and extensive repair. In April of 
that year, the two honourable Societies ordered that the roof and 
east end should be " completely repaired, the interior beautified, 
repaired, and warmed." A joint committee was accordingly 
formed, consisting of the respective treasurers and three masters 
of each of their benches, for the purpose of carrying into effect 
that order, and of reporting their recommendations thereon to 
their two societies. 

Sir Robert Smirke now fell ill, and the functions of architect 
to this restoration committee devolved upon Mr. Savage, the 
architect to the Middle Temple. This committee soon recom- 
in$nded the Benchers to take various important steps, viz. : — 
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First, " That the doorway should be repaired, and festered to its 
original Btate ." How successfully this has been done, we may 
in passing remark, is to be seen by any one who will examine the 
peeled stone and patchy work which the doorway now presents. 
An experiment seems to have been tried on the stone of the 
porch, which will not lead to the general adoption of the plan 
here pursued* Secondly, the committee Recommended, " That 
the interior of the church, with the tablets, monuments, pave- 
ments, &c, be repaired and cleaned; that the woodwork of the 
pews, pulpit and screens, $■<?.," should be repaired, cleaned, and 
re-varnished; that the Purbeck pillars should be scraped; that 
the two side arches leading from the round into the oblong 
church should be Opened ; and that the Benchers should take 
into consideration the propriety of removing the organ and altar 
screen, and of refitting these portions of the church more consis- 
tently with its character." 

The last of these recommendations was the thin end of the 
wedge. Now the committee began to investigate closely the 
condition of the church ; which, indeed, they ought to have 
done before they had made their report. Like other people 
who begin to do a " little repairing," the committee found much 
more which they could well enter on,- than they had at first con- 
templated or recommended. 

The flooring and lower underwork generally of the pews, 
pulpit, and desk, it was now said, were not sound, and the 
ground was damp and full of bad smells. The pews would be 
an expensive thing to repair in panel. Could not better seats 
be inserted, and more "consistent" pulpit and desk? The 
flooring, too, was a foot higher than the original pavement. 
Accordingly, the altar screen and railing having been condemned, 
the pews were next removed, and now \t also became needful to 
take away the wainscoting round the church ; and this again 
invited the repair of the stonework of the walls. And next 
the organ-loft, standing on the screen aforesaid, was found to be 
very unsightly* and in a highly dangerous condition, and down 
all this had to come. And next came terrible revelations as to 
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the state of the pillars and the roofs. The six columns in the 
circular part of the church 6s were found so injured, that it was 
indispensable that new columns should be supplied." The roof 
of the " round " was so bad, that it ought really to be entirely 
renewed. This was far cheaper than repairing, it was alleged. 
u Other extensive repairs," says a member of the committee, 
u were required for the exterior, as well as for the interior, of 
the two churches, the details of which it ie unnecessary to give." 
The Societies were thus (l unavoidably engaged" to do more 
than they had anticipated. In vulgar phrase, they were "in for 
it ; " but we believe they never knew to what extent till the last 
bill was paid. To them, however, a poetical bencher in con- 
solation recited, and in print repeated — 

" Give all thou canst ; high heaven rejects the lore 
Of nicely calculated less or more." 

And, indeed, there is every reason to believe that high heaven 
has no* rejected the societies "lore" on the ground of their nice 
calculations or economical estimates. One of the most active 
of the committee in judiciously laying out the money which 
belonged to the Societies, and which we shall presently count up 
for our readers' instruction, was the late Mr. Burge, who, after- 
wards becoming insolvent under circumstances which nothing 
can extenuate, terminated his career in jail. 

Encaustic paving of the proper pattern had now to be laid down, 
and to Mr. Minton was accorded the pleasing and profitable 
duty of making and laying the tiles. 

From the floor it is an easy transition to the ceiling. Indica- 
tions of colour there discovered under the wash, suggested the 
repainting thereof. " There could be no doubt but that the 
Temple Church had been richly decorated." Mr. Willement 
was consulted on this, and on the question of stained glass for 
•the windows. He quite approved of painting both roof and 
windows. 

Mr. Savage, the second architect consulted on this magnum 
opus (in 1841), soon seceded ; and the frequent change of profes- 
sional men being always considered highly conducive to carrying 
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out consistent and economical plans, it was arranged that two 
new architects (Sydney Smirke and Decimus Burton) should be 
appointed. 

The monuments had now to be cleaned and housed, and a 
receptacle was found for them in the interior of the round, A 
new chapel for the organ was to be constructed ; a new patent 
apparatus for warming the church had to be invented, which, 
by the by, also nearly burnt down the whole building a few years 
since. 1 And we may here say, once for all, that we are convinced 
that these various schemes were carried out in a princely spirit, 
perfectly regardless of expense. And although, what the last 
restorers are so proud of having done may, as we have suggested, 
be superseded by the work of a younger and more enlightened 
community, yet we think that it may be conceded, that if he 
who in 1185 consecrated the church — we refer to Heraclius, 2 the 
patriarch of Jerusalem — had seen the round building when plas- 
tered, paved, and wainscoted, by order of the benchers of the 
17th and 18th centuries, and if he could again be allowed to 
look in at the present day, he would (if he recognized the build- 
ing at all) admit that the last restoration left it in a state not 
only more admirable than the former one, but also with some 
considerable resemblance to the round church he officiated in 
whilst on his crusading canvass at the court of Henry II. 

It would be unfair to lay heavily at the door of the restoring 
committee many charges of bad taste or blunders, committed in 
their great effort to make the church the best example of modern 
architects' restorations. It was nearly twenty years ago that they 
entered upon their scheme. There was less experience in 

1 It was generally reported that the particular mode hit upon for drying the 
firewood caused the danger. It was heaped up, most ingeniously, on the tcp 
of the furnace and round the apparatus, and so caught fire. 

2 This Heraclius had a most unpatriarchial mode of expressing himself, and 
he and the king, whom he was bullying to join in the Crusades, were wont to 
have slanging matches. This is the conclusion of one of the conversations in 
which the religious had pointed out to the royal man how little the people 
cared for him, and how much for his "goodys temporall." u 'Thou art worse 
than any Sarasyn, and thy people followeth pray [prey], and not a man.' 
But the king kepte his pacience, and said, < I may not wend out of my lande, 
for myns owne sonnes wyll aryse agayne me whan I were absent.' No won- 
der, said the patryarke, for of the deuvll they come, and to the deuyll they 
*haH.' »— Fab. Chron., p. 28Q, edit. 1811." 



The Temple Church. 213 

K restoring" and church decorating then than now. The later 
attempts may have perhaps profited by the follies of their predeces- 
sors. In nothing do men so mislead themselves and are misled 
(especially if they possess no thorough knowledge of the subject) 
f& in architectural questions, points of taste, and antiquarian 
investigations. To form a judgment upon the professional ability 
cf architects to invent and carry out any great scheme, it is 
only necessary to ask each what he thinks of the rest, when the 
differences between schools and parties, and the rivalries between 
individuals can lead to but one logical conclusion, that all may 
be perfectly incompetent and dangerous advisers, and that some 
. certainly are so. 

If it was desirable at all to go back to the old designof the builders 
of the Temple Church, it was impossible in most points to err. 
The pillars and walls must be cleaned, and the wood work 
renewed. All this was done. What more was added, was 
simply out of the compound taste of the nineteenth century ; 
the benches and the seats and fittings are no restoration at all. 
As to the painting of the ceiling, " authorities * must be expected 
to contradict each other. Whether right or wrong originally, it 
is certain that now the paint is dingy and dirty, and in some 
places gone altogether. It must sooner or later be determined 
whether the design shall be repainted or painted out. And a 
future committee of Benchers, no doubt, will decide this in- a 
manner perfectly satisfactory to themselves. 

The stained windows at the east end of the church are by 
Mr. Willement. In proportion to any admiration which they 
have excited among " the general/' is the injury they have done 
to the art. And of the multitudes who flocked to see the church, 
not a few were of course led to suppose that they must be all 
that windows ought to be, or they would not have been placed 
there. First, they are ugly ; secondly, they are false in prin- 
ciple; and thirdly, they make the east end of the building 
gloomy and dark. The large centre window seems to be a 
reduced copy from one of the well-known windows of a cathedral 
in France. The figures in the medallions, distorted and grp- 
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tesque, in miserable imitation of old work, are of such a reduced 
size, that they are not only out of all proportion to the ornament 
which surrounds them, but the groups themselves are unin- 
telligible. In order to give the windows depth of tone, and save 
them from a lean and thin effect, it was found necessary aftei^ 
they had been set up, to load them with coats of oil paint on the 
outside. The oil, as might have been expected, has been recently 
acted on by the atmosphere, and, cracking off, left the window 
spotty. This mischief, we presume, has now been met by a 
repainting, which operation must be repeated whenever the occa- 
sion arises. The window at the south-east corner was added a 
few years since. It was erected to the memory of a very 
estimable man and excellent lawyer, Frederic Robinson, by 
some of his many friends and admirers. We wish it had been 
a worthier specimen of art which had been selected for such a 
purpose. It is, however, an opaque and spurious specimen of 
window " painting." Instead of serving the object of a window, 
it accomplishes the undesirable purpose of a shutter, and renders 
the pulpit a gloomy spot, where an extempore preacher might 
perhaps spout in his obscurity ; but where one who wants light 
by which to read his sermon, must grope miserably after his text. 
If all the windows in the church were filled in this way, no mem- 
ber of the Inn who resorted thither, could reach his seat or 
read his book without a lamp of his own. 

Far superior in design and colour are the windows in the 
Round Church, lately presented to the Inn by a member of the 
Inner Temple, Mr. Winston, 1 and executed by Ward, of Frith 
Street, Soho, Some of the colours — the blue and the ruby 
especially — rival the best specimens of the best periods of glass 
painting, and the windows are altogether a great advance on 
modern stained glass-work. These, however, are recent additions 
to the church, and form no part of the restoration. 

With respect to the organ gallery, the architects had only a 

1 It is understood that the success of Mr. Winston in producing his 
colours, arises from his close examination and long study f old glass, which 
fie has submitted to chemical analysis. 
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choke of difficulties ; but the effect of its present position is not 
pleasing, there being a dark break in the middle of the north 
side, where a window was, but is not. To match with this 
dark shadow thrown into the middle of the building on one side, 
a very silly, dark window has been placed opposite it to shade the 
corresponding side; it represents, inter alia, a figure of (we believe) 
a deformed bencher using a bright bathing towel, and is iu a fine 
London shop transparency style, which is its main feature, though 
to some it presents the idea very vividly of a second-hand brown 
holland blind, on which the art of Potichomanie has been unsuc- 
cessfully attempted. But the organ is, doubtless, in a better 
plade than that which an aesthetic bencher once proposed for it, 
viz. :— -in a gallery over the east window ! 1 

The raised benches for the Barristers, running along the north 
and south sides, are amply abominable ; and the quasi mediaeval 
carving of ugly and abortional heads, is a sad example of what 
restorationists will attempt when not checked by common sense 
and good taste. 

The new fdtar has had to endure much hostile criticism ; but 
what was to be done ? As was properly said at the time, not one 
of the committee could suggest a better. Again, in the days of 
old, when books were rare, architects used to paint up against 
the wall passages of the Prayer-book or of the Bible in the 
characters then understood by ordinary scholars. This was there- 
fore a capital precedent for the restorers to inscribe on the 
Temple Church, in letters now perfectly unintelligible, portions 
of the BAcred books, of which about a thousand copies lie before 
the members of the congregation. 

There are yet two points which we will refer to before we leave 
the topic of this skilful restoration ; the first is, that all the 
new external stone-work of the north side of the church is 
crumbling away, and a little bill for new facing a considerable 
portion of the walls will have to be paid one of these days. 
The second point is, that a choir room being wanted, it was 
designed and constructed on the north side (that is, the one looking 
on to the old churchyard), in a manner which every member of 
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the Inn who, admiring architecture, respects restoration, and also 
cares to see how his money is spent, should particularly examine. 
The room in question is of the nature of a London " area" floor. 
It is leaded over, and looks very much indeed like " back premises." 
The whole contrivance of rooms and passages, which are close, 
inconvenient, unhealthy, unsuitable, and ridiculous, merits specific 
notice. 

The matter of expense we may now refer to, but delicately, as it 
is one of bygone days, and one by which much experience has 
been gained ; moreover, the financial embarrassment produced by 
the expenditure is overcome. The exact sum, then, which the 
Inner Temple paid for the repairs in the years 1826 to 1828, is 
£11,385 : 5 : 4. The . Middle Temple paid about the same. 
Thus, the whole work in these years (for which indeed the late 
Restoration Committee are not responsible), cost the two Inns of 
Court nearly £23,000 ! ! 

From 1840 to 1843 (the great restoration epoch), the Inner 
Temple expended on the church £26,784 : 13 : 5. The Middle 
Temple rather more. Thus the two hon. Societies laid out during 
the latter period at least £53,000 b The whole of the money of the 
Societies, which the Benchers, under the advice probably of their 
architects, thus squandered, amounts to eighty thousand pounds ! ! 
a sum sufficient to have built eight "handsome churches, each con- 
taining a thousand sittings, or to have entirely reconstructed the 
Temple Church itself, as it now stands, many times over. We 
would mention here that the first estimate for the whole work 
which was thus swelled, was between £4000 and £5000 ! ! 

And now the church, restored at the rate of .£100 per sitting, 
was to be reopened. We were to have a partial choral service ; 
women singers were to be abolished according to Catholic senti- 
ment ; three men in surplices, and four small boys, were crammed 
in the little stone gallery in front of the organ — an arrangement 
eminently ridiculous, both architecturally and musically, which 
accordingly was amended, and awkward choir benches were 
invented and placed in the body of the church. But the intro- 
duction of the choral service gave rise to an exhibition of a fierce 
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Protestant feeling among the masters of the bench ; and it was 
not without a struggle, and the encountering of much suspicion 
and some obloquy, that this choral service was planted in the 
Temple. Even benchers may have their prejudices on these 
matters ; and a few raised their testimony, and bore witness 
against the excesses of prelatists and hypocrites. These urged 
that they could say their prayers better than sing them; to 
which their antagonists rejoined, that their prayers were at least 
heard more certainly if sung. A well-known baronet, also a 
master of the bench, was loud in his denunciations of Popish prac- 
tices. He himself, he affirmed (and he was readily believed), had 
never sung any prayers all his long life. As is usual in such con- 
troversies as these, the warmth waxed greater and greater. Some 
on each side were constrained to believe, while others were free 
to observe, that if they sang or said their prayers respectively, 
they might, should, or would be damned. As our readers for the 
most part know, the dispute was compromised, and ended in 
the temporal discomfiture (and, consequently, eternal sacrifice) 
of the low church faction. Consequently, the speaking or parish 
clerk and charity schoolboy service, was to be almost abolished. 
The difficulty had been increased by the respected and worthy 
master (Benson) meeting with the grievous infliction of total deaf- 
ness. He was utterly unable to hear even the loudest tones of the 
organ ; and the choral services met with no approbation from him. 
A happy compromise was eventually resolved upon, by whioh 
the consciences of one side, and the wishes of. the other, were 
regarded. The psalms were to be chanted, the anthems might 
be sung, the "amens" given in full harmony. But there was to 
be no Popish intoning of the prayers ; so now we enjoy the happy 
compromise of the priest reading on in as many notes as he likes, 
while the choir intones with him or after him as in the proper 
cathedral service, on G, or as near to this note as they can get, 
— thus producing a charming and musical effect. If the Reader 
strive, as some do, to read nearly on the same key as the choris- 
ters, just escaping from the sin of intoning on a fixed note, he 
fails necessarily* and egregiously, making a perpetual discord. If 
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he reads on promiscuously, as if the choir and all the congrega- 
tion were also reading with him, and not intoning, the effect is, we 
think, rather more monstrous. This most ridiculous state of things 
is still maintained, and is understood to be much prized by the 
Benchers, as being the feature of their service — which it is. The 
bar is inured to it ; those who are familiar with the cathedral 
service laugh at it ; and the choir has grown indifferent to it 

There was another " feature/' which, however, we have lately 
missed. After the prayers in the pulpit, before and after the 
sermon, the choir was not allowed to chant the "amen;" but 
an awful and deep sound, emitting the two syllables, was beard 
from some latent performer, commonly supposed to be a dead 
bencher in the vaults below, who held strictly evangelical views 
when in the flesh, and who was thus allowed to raise his voice 
against the surpliced wickedness of the new system. This spirit 
is now laid by an order, we presume, from the present master, 
with the approbation of the " choir committee ;" for the particular 
"amen" is now sung, the organist helping the choir to the note, 
which otherwise they would not be likely to hit. 

The first occasion of re-opening the church was " a great day " 
for the Temple, as the late Daniel O'Connell would have said. The 
brilliant and new decorated church was to be seen in full use. 
High-raised was the expectation of the members ; swelling was 
the pride of the architectural and restoration committee. There 
were assembled the whole staff of head-porters and under-porters, 
and other officials, whereof the Temples have a multitude* To 
each of these attendants on the ceremony was allotted a certain 
piece of important duty as beadle or usher— the upper beadle 
of the Inner Temple being duly dressed in the livery of the Inn, 
which resembles that of a yellow-hammer ; while he of the 
Middle Temple was decked after the fashion of a red-robin* The 
throng approaehed the doors. The Benchers were obsequiously 
bowed into their compartments ; their ladies conducted to theirs. 
The Barristers were shewn to their benches ; their ladies handed 
to theirs. The Students were admitted to their seats, and the 
general public kept outside in " the round/' craning their 
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necks, and fidgeting on their forms, in hopes of being preferred by 
good-luck or interest to better quarters. Vain hope ! The mem- 
bers filled the nave and aisles, supported by the friends of the 
Benchers, to whom is accorded, or by whom is assumed, the right 
of giving a certain number of orders of admission. These eminent 
persons were canvassed, for orders in a manner most annoying to 
many, but delightful to the few who revelled in the joys of such 
patronage. 1 This excitement continued for some time. It was 
pleasing to see the interest which some of the old gentlemen took 
in the proceedings of the Sabbath-day. Some were in a flutter of 
joy and self-importance; others exhibited that subdued appearance 
of conscious authority which was particularly impressive on the 
minds of the officials; others displayed entire subjugation to 
these uniformed individuals, and religiously stuffed their faces 
into their best hats before they stared at the bright ceiling, nodded 
to their neighbours, or placidly smiled on the excited throng. 

A provincial solicitor of our acquaintance, great in bis own 
borough and district, and who could hardly believe that any 
church any where would be shut against him, repaired with his 
wife and daughter to the Temple, ignorant of the strict rules by 
which Btrangers were excluded. He was suddenly stopped by 
"Where are you a-going to, sir?" Our portly friend replied, 
" To church." " Ain't a member/' retorted the yellow-hammer, 
stopping his path. This was too much for the worthy town 
clerk, and Secretary to the Local Christian Tract and Church Cate- 
chism Defence Associations. "What? I not a member of the Church 
of England ? * quoth he. " My friend, I am. Let me pass; I wish 
to join in the service of God/' " 'Ave you got a Bencher's horder, 
then 1 for no one can't do that in the Temple nohow as hasn't a 

1 One Sunday, some more than usually startling bonnets and unwontedly 
brilliant complexions dazzled the congregation. Their appearance was 
explained afterwards maliciously, or in a hilarious moment candidly, by one 
of depraved wit, or with peculiar means of knowing the fact. A gay Bencher, it 
was said, who was away from home one Saturday evening, was besought by a 
party of young ladies, to whose society he was much devoted, that he would give 
them a box at the Opera, and he had compromised with them by orders for 
the Temple Church. 
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Bencher's border." He had not : so wiser and sadder, the whole 
party had to withdraw to a less popular entertainment 

The laws of nature, and the principles of acoustics, were alike 
attempted to be reversed at times by order of the Bench. One 
amiable Queen's counsel was heard to volunteer a promise to the 
musical young lady he was "introducing" to the service, that 
Mr. Blank, " our capital bass singer," should perform that morning 
the soprano air in the Messiah, " I know that my Redeemer 
liveth ;" and, happily for the choir-master, the worthy Bencher 
was under the impression that his behest had been regarded, 
when " Where shall wisdom be found " (Boyce), was nevertheless 
performed. On another occasion, it is said, a great advocate for 
the " sublime choral service," who, however, disliked the vibrating 
roar of the heavy pedal pipes, 1 desired that next Sunday all 
the bass notes should be omitted, as his wife was coming, and her 
nerves were delicate. On the occasion of the late Duke of Wel- 
lington honouring the church with his attendance, the exhilarating 
and brilliant chant of Mornington in E was hastily called for, to 
which, accordingly, the penitential psalms of the day were duly 
sung ; and at the conclusion of the sermon, when the Duke, with 
the Marquis of Anglesea, was slowly wending his way out of the 
church, the brilliant idea struck a well-known, and rather officious 
member of one of the honourable societies, that it would be 
a fitting compliment to have " See the conquering hero 
comes" played as a voluntary, and he was much chagrined that 
this graceful, opportune, and very original piece of flattery was 
not forthwith paid. 

Besides the Duke, other important people were attracted to 
the church. The late Duke of Cambridge came, and loudly 
aided, and indeed occasionally led, the solo singers in their airs, and 
audibly applauded, and expressed to the flattered magnates who 
respectfully surrounded him, his entire approval of various parts 
of the prayers and praises to the Almighty. In fact, many of the 
fashionable world condescended to "assist" at the services. We 

1 These pipes were certainly absurdly disproportioned to the building 
and instrument. 
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were lately reminded of this brilliant company of miserable sinners, 
by the remark of an omnibus-driver on Mr. Spurgeon's congrega- 
tion, of which he formed one. He boasted, saying, that " All the 
haristocracy goes to oar tabernacle. Vy, last Sunday, I see, close 
along o' me, the Duchess of St. Albings, and on her near side 
Baron BramwelL^ 

. For the season the Temple Church, no doubt, often contained 
a very brilliant congregation. But soon the great attraction wore 
off — the preaching was dull, and the music mere monotonous repe- 
tition ; and in the afternoon, at least, many of the middle and 
lower classes gained. access to the church ; barristers, for the most 
part, not being wont to put in a second appearance at church, but 
rather moving clubwards or westwards, with visiting cards in their 
pockets. This alteration in the constituent part of the congrega- 
tion, mainly recruited from the shops, offices, and counting-houses 
in the neighbourhood, has led many an afternoon preacher, who 
used to be appointed to fill the pulpit by the Benchers in rotation, 
into an erroneous style of sermon. Thinking they were address- 
ing a congregation drawn from a learned profession, they were 
wont to endeavour to adapt their discourses to the supposed in- 
tellects of their hearers. Quotations in Latin and Greek were 
lavished, metaphor was indulged in, metaphysics were broached, 
theological and philosophical essays of a recondite and controver- 
sal description were freely delivered, not without creating vehe- 
ment suspicion among the visiters of horrible heterodoxy. One 
Sunday's sermon produced a great sensation in the Temple. It 
happened that a reverend divine, either suddenly called on to 
preach, or having inadvertently selected the wrong discourse, 
delivered himself of one of a missionary character, originally 
composed for and addressed to a mixed congregation of Hindoos 
and their white brethren. Having disposed of so much of the 
sermon as applied to the latter, he proceeded to read a few appro* 
priate phrases to their coloured fellow-sinners, and unfortunately 
turning, as it seemed, to the occupants of the seats on his u near 
side," who consisted of a few yellow-visaged and parchment- 
skinned Benchers, he thus proceeded ; — " And now a few words 

TOL. VIII. NO. XVL » 
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to you } my brethren, of different complexion to the rest of the 
congregation, and whose knowledge of the principles of our reli- 
gion is necessarily less perfect than that of others who have had 
the privilege of being early educated to the truths of Christianity/' 
&c. This pointed and startling appeal gave, it is believed, no 
manner of satisfaction to those he addressed, and since that time 
we have rarely heard of a missionary preaching in the Temple. 
For the most part, however, the "selected" preachers 1 (some- 
times recruited from rustic parts) were, if not of the edifying 
description, not uncomplimentary to the rulers and governors 
among the congregation of the people ; and as chancellors, ex- 
chancellors, and expectant chancellors, patrons of much prefer- 
ment, were assumed to be, as indeed they occasionally were, among 
the audience, it would not be uncharitable to suggest, that the 
preacher exerted all his oratorical powers to effect the double 
advantage of securing a living for himself, while, peradventure, 
he might save the soul of a lawyer. It is recorded that one 
canny curate frae the North Countrie (who had a near relation — 
an attorney— in one of the assize towns on the Northern Cir- 
cuit, and who might thus have been introduced to the notice of 
a disinterested Bencher), took for his text a long passage out 
of the Second Book of Chronicles, where the description of 
Solomon's Temple is given — "And he garnished the house 
with precious stones for beauty : and the gold was gold of Parvaim. 
He overlaid also the house, the beams, the posts, and the walls 
thereof with gold, and graved cherubims on the walls. And the 
weight of the brass in the Temple could not be found out." This 
afforded an excellent opportunity for drawing parallels between 
the Temple of Jerusalem and the Temple of London — between 
the wisdom of Solomon and that of the Benchers ; on the whole, 
a preference was given rather in favour of the latter and their 
building. " The architecture of the Jews, if measured by cubits, 
was, it is true, more extensive, but somewhat barbarous ; and the 
wit of Solomon not always so delicate as that of the present day. 
Was it not, too, a remarkable circumstance, that both Temples 
* This system is now done away with, and one afternoon lecturer is appointed. 
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bad been restored. Strange were the coincidences which careful 
thought would suggest Thus we read, that many ' of the chief of 
the fathers, who were ancient men that had seen the first house 
when the foundation of the new house was laid before their eyes, 
shouted aloud for joy/" and so on — the occasion being "carefully 
improved" in all ways. One main object, however, of most of 
the occasional pastors, in obedience to the tone prescribed in high 
quarters, was to show how it was perfectly consistent to introduce 
pompous worship into the church, without incurring the suspicion 
of a taint of the " Puseyism " which was then dividing and rend- 
ing the ecclesiastical world. The country parson, who would have 
had every groat of his Easter offering cut off by angry parishioners 
had he there broached the abhorred doctrines of chanting a 
gloria and decorating the communion-table, here expounded how 
the compromise might be well effected by wisdom, and ability, and 
good intentions; how pure Protestantism might still flourish though 
men-singers and boy-singers took part in the services, and ele- 
gance and ornament prevailed in the sacred edifice. 

The Benchers, however, at the outset of the services in the 
restored church, had, on one occasion at least, to hear some " home 
truths." At the conclusion of one eloquent sermon, they were 
told pointedly how they "might gild their church and carve 
their altar, adorn their walls and revel in the richness of their dis- 
play, be lavish in their ecclesiastical pageantry and pomp, and 
yet forget that God looked into the hearts of men, however great 
they might fancy themselves ; He spied out vanity and ostentation 
however masked, and, penetrating true motives, accepted only the 
homage of His pure and humble servants.'' The masters of the 
bench, doubtless, on this occasion felt cruelly the truth of Sir 
William Follett's remark, that "to a sermon there was no 
reply/' 

The sermons, indeed, at the Temple Church have not of late 
been so much prized, as possibly they ought to be. So much so 
has this been the case, that many persons with bad taste were 
wont to escape therefrom at the conclusion of the anthem. To 
meet this evil, a terrible notice was affixed to a pillar in the fol- . 
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lowing words:— "No one can leave the church after the first 
lesson/' thus enjoining a "permanent sitting and a fixed congre- 
gation." An equally intelligent and grammatical placard was wont 
to be put up outside the church after the long vacation, viz. : 
" Service in the church will begin the first Sunday in November, 
and continue till further notice." 

The musical services deserve some remarks. The choir labours 
under the great disadvantages of meeting together only on^ 
Sundays. There are no rehearsals, and it is only a marvel when 
new music is attempted, that they don't altogether break-down, 1 
an event which would infallibly often happen, were it not for the 
dexterity and ability of the accompanist ; consequently there is a 
tendency to repeat the old chants, anthems, and services over and 
over again, till the regular attendants are somewhat tired. 
Moreover, the taste of the rulers of the houses has to be consulted ; 
and they, not having any extended or cultivated knowledge of 
music, prefer the few old pieces up to which they have been 
educated, and with which they are acquainted. Sometimes an 
admirer of "Mozart" seems in the ascendant, and then "Plead 
thou my cause " is repeated ad nauseam : a for there is not a little 
musical taste at the bar.* We know of two additions to the 
music of the church made by members of the Temple. The 
responses to the commandments, adapted by Mr. Meymott from 
the "Elijah," is one, and a very happy one too. It happened 
unfortunately to take the fancy of the choir committee, and in 
consequence was so hackneyed that at last it became intolerable. 
The other is an adaptation of one of Mendelssohn's Lieder 
ohne Worte to Bishop Heber's hymn, "Brightest and best of the. 
sons of the morning." This again so smote their taste, that, 

1 We lately heard a horrid collapse in Mendelssohn's service; common 
professional pride would have suggested a rehearsal of such music, we should 
have thought. 

9 This, though no doubt splendid music, is most vilely adapted to English 
from the well known,Twelfth Mass ; the order of the choruses and solo parts 
being inverted to suit the necessity of the psalm. At other times other 
favourite anthems are, or at least were, repeated like the tunes on a barrel- 
organ. 

• There is now among the masters of the bench, one highly accomplished in 
musical learning, from whom we hope some reform may be obtained* 
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though an Epiphany hymn, they would order it for all seasons 
till every one of the congregation was sick of it. That these 
adaptations, however happy, are false in principle, we have no 
doubt ; and glad were we to hear that the gentleman who had 
devised that to Bishop Heber's hymn, became disgusted with the 
indiscriminate popularity and childish furor which it produced, 
and further reconsidered the propriety of adaptation at all ; 
and so, repenting him of the evil he had done, refused to finish 
any more of those he was preparing. 

We must not fail here to refer to the merits of the organist, 
Mr. E. J. Hopkins. 1 He was appointed at the institution of the 
choral service at the Temple, and has ever since filled his office 
with great zeal and increased ability. His service in A is to 
our minds the best modern service we know. A composer of 
such ability as he is, ought to have every encouragement given 
him for writing sacred music, and having it performed at the 
Temple Church, as in the days of old the Benchers would have 
done. To him is the musical training of the boys consigned, and 
he is very successful in making capital choristers and well- 
grounded musicians. Their chanting is brilliant, clear, and 
articulate, standing in great contrast to what one frequently hears 
on week-days in cathedrals, when it is either gabbled over in a 
slovenly and coarse manner, or drawled in a vulgar sing-song 
fashion. For while, on the one hand, the infrequency of the 
meeting together of the Temple choir is a disadvantage ; yet, on 
the other, there is great monotony felt in going through the ser- 
vice at the cathedrals to a scanty congregation, day after day 
throughout the year, and it is undeniable that all sorts of lazy, 
•and bad habits are thus acquired by the singers of the cathedral 
choirs. 

We have spoken of the Temple organ as it existed before the 
restoration of the church ; and we may here remind our readers 

1 This clever musician must not be confounded with many other persons of 
the same name, who also are well known as organists. We happened to be at 
ltochester cathedral recently, and found there a Mr, Hopkins at the organ ; 
and a few Sundays before we had inquired who was the skilful performed at 
Trinity College, Cambridge, and found it was also a Mr. Hopkint. A nice 
field this for Notes and Queries in the next century. 
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that this organ has a history of its own, which has recently been 
given in a pretty little book, 1 a copy of which we have had the 
opportunity of seeing. Many members of the Middle Temple 
also have a pecuniary interest in the instrument, inasmuch as 
they have paid on their call £2 for " organ and lucidaries." We 
never saw a lucidary, so far as we are aware ; but others may 
have done so. How the proper proportion of this item was 
laid out on the organ we are equally ignorant. In the interest- 
ing little volume above referred to, which is entitled "A few 
Notes on the Temple Organ/' the ancient history of this instru- 
ment is detailed, with curious and fresh matter collected by the 
writer. " Father Smith," as he is called in England, was the 
builder. His name was, in truth, Bernhardt Schmidt ; and he 
came over to England from Germany with his nephews, Gerard 
and Bernhardt (or Christian), in the reign of King Charles II. 
The organ in Whitehall Chapel was his first undertaking in Eng- 
land. Pepys, in July, 1660, entered in his diary the following 
note : — 

" 8th (Lord's Day).— To Whitehall Chapel, where I got in 
with ease by going before the Lord Chancellor with Mr. Kipps. 
Here I heard very good musique, the first time that ever I remem- 
ber to have heard the organs, 2 and singing men in surplices£in 
my life." 

Schmidt soon gained great fame and much employment. West- 
minster Abbey, St Margaret's, and many other churches, were 
enriched with organs from bis hand. One stop of Smith's has 
often sufficed to give a reputation to an instrument The beauty 
and sweetness of his tone has been always unrivalled. But Father 
Smith (we must accept the Anglicism) had his mechanical de- 
fects ; and the action, packing, and general arrangement was 
bad even for his own day, and now would not be tolerated. Even 
his pipes were, externally, ill- finished. When he was remon- 

1 A Few Notes on the Temple Organ, 1859. Printed at tbe Private Press 
of Duncairn. 

* Pepys is right in using the plural ; for what is commonly called "an 
organ/' generally consists of a combination of a great organ, a choir organ, a 
swell organ, and pedal organ. 
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strated with in respect of the latter incompleteness, he is reported 
to have replied, " I do not care if ze pipe looks like von teufel ; 
I shall make him schpeak like von engel." 1 Smith's great rivals 
were Harris, and his son Renatus Harris ; and this led to the 
" battle of the organs" at the Temple, of which the following 
is the amusing account now presented to us : — 

" About the end of the reign of King Charles II., the societies 
of the Temple, being determined to have erected in their church 
an organ a§ complete as possible, had been in treaty with Smith 
for that purpose, when Harris was introduced to their notice ; and 
both of these eminent artists were backed by the recommenda- 
tion of such an equal number of powerful friends and celebrated 
organists, that the Benchers were unable to determine among 
themselves which to employ. They therefore (as appears by an 
order in the books of the Temple, dated February, 1682) pro- 
posed, that ' if each of these excellent artists would set up an organ 
in one of the halls belonging to either of the Societies, they would 
have erected in their church that which, in the greatest number 
of excellencies, deserved the preference. 9 Smith and Harris 
agreeing to this proposal, a committee, composed of Masters of the 
Bench of both Societies, was appointed in May, 1683, to decide 
upon the instrument to be retained for the use of the Temple 
Church ; and, in about a year or fourteen months after, each 
competitor, with the utmost exertion of his abilities, had an 
instrument ready for trial. When Harris had completed his 
instrument, he presented a petition to the Benchers of the Inner 
Temple, stating that his organ was ready for trial, and praying 
that he might be permitted to set it up in the church on the 
south side of the communion table. An order was accordingly 
made by the Benchers, granting the permission he sought This 
petition of Harris is dated 26th May, 1684; and thereby the 
date of the completion of his instrument is established. It is 
almost certain that Smith's organ was ready previous to the above 
date, and that for some reason (possibly to avoid the necessity of 
re-voicing if he should be the successful competitor) he had 
'A Few Remarks, to., p. 8, 
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obtained leave to place it in the church, which suggested to 
Harris the propriety of adopting the same expedient. 

" Dr. Tudway, who was living at that period, and was intimately 
acquainted with both the organ-makers, says that Dr. Blow and 
Mr. Purcell, then in their prime, performed on Father Smith's 
organ on appointed days, and displayed its excellence ; and, until 
the other was heard, every one believed that this must be chosen. 

" Harris employed M. Draghi, organist to Queen Catharine, a 
rery eminent master, to touch his organ, which brought it into 
favour ; and such was the excellence of the instruments, that to 
decide which deserved the preference puzzled the committee 
appointed for that purpose, who did not come to any determination, 
or make any report upon the subject ; and in consequence the 
1 battle of the organs ' was commenced, and the two rival organ- 
builders continued thus vieing with each other for near a twelve- 
month. At length Harris challenged Father Smith to make 
additional reed-stops within a given time ; these were the Vox- 
humana, Cremorne, the double Courtel, or double Bassoon, and 
some others. The stops, which were newly invented, or at least 
new to English ears, gave great delight to the crowds who 
attended the trials ; and the imitations were so exact and pleasing 
on both sides, that it was difficult to determine who had best 
succeeded. 

" The contention now became tedious and disagreeable, at least 
to the Benchers of the Middle Temple, who first made choice of 
Smith's organ, as appears by the following interesting extract 
from the books of that society : — 

"'June 2, 1685. — The Masters of the Bench at this Parliament, 
taking into their consideration the tedious competition betweene 
the two organ-makers, about their fitting an organ to the Temple 
Church, and having in severall termes, and at severall times, 
compared both the organs now standing in the said church, as 
they have played severall Sundays one after the other, and as 
they have lately played the same Sunday together alternately at 
the same service. Now, at the suite of severall masters of the 
ban, and students of this society, pressing to have a speedy de- 
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termination of the said controversie ; and in justice to the said 
workemen, as well as for the freeing themselves from any com* 
plaints concerning the same, doe unanimously in full parliam* 
resolve and declare the organ in the said church, made by Bernard 
Smith, to bee, in their judgments, both for sweetnes and fulness 
of sound (besides ye extraordinary stopps, quarter notes, and other 
rarityes therein), beyond comparison preferrable before the other 

of the said organs made by Harris, and that the same is 

more ornamentall and substantiall, and, both for depthe of sound 
and strengthe, fitter for the use of the said church ; and, therefore, 
upon account of the excellency and perfection of the said organ 
made by Smith, and for that hee was the workeman first treated 
with, and employed by, the Tre ow of both societyes for the pro- 
viding his organ; and for that the organ made by the said 
Harris is discernably too low and too weake for the said church, 
their Ma'pp* see not any cause of further delay, or need of any 
referrence to musicions or others to determine the difference ; but 
doe, for their parts, unanimously make choise of the said organ 
made by Smith, for the use of these societyes ; and Mr. Tre or is 
desired to acquainte the Tre or and Masters of the Bench of the 
Inner Temple with this declaration of their judgments, with all 
respect desiring their concurrence herein/ 

"New difficulties now arose, which greatly interfered with the 
speedy determination of the controversy. The Benchers of the 
Inner Temple, upon consideration of the above declaration, sent 
to them by their brethren of the Middle Temple, did not concur 
in the course therein suggested ; but on the 22nd June, 1685, 
made an order, in which, after expressing their dissatisfaction that 
such a resolution and determination should be made by the 
Benchers of the Middle Temple, in a matter which equally con- 
cerned both houses, without a conference being first had with 
them, they declared — 

" ' That it is high time, and appears to be absolutely necessary, 
that impartiall judges (and such as are the best judges of musick) 
be forthwith nominated by both houses, to determine the contro- 
versie betweene the two organ-makers, whose instrument is the 
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best, which this society are ready to doe ; and desire their 
Mastershippes of the Middle Temple to join with them therein, in 
order to the speedy putting an end to so troublesome a difference 
— and appointed a committee of five members of their body, with 
instructions that they — or any three of them doe, at a conference, 
deliver the answer above-mentioned ; and they are hereby im- 
powered to enter into a treaty with the like number of the 
Masters of the Bench of the Middle Temple, in order to the 
speedy settling this affair.' 

" The committee thus appointed appear to have entered upon 
their duties immediately, and to have fully considered the sub- 
ject of the organs, not only with respect to the appointment of 
the * impartial judges,' but also the respective prices and 
number of pipes in each instrument ; for, two days afterwards, an 
answer was sent from the Middle Temple, from which the fol- 
lowing extracts are taken : — 

" < June 2ith, 1685. The Masters of the Bench of the Middle 
Temple now say : — 

" * 1. That they cannot imagine how the masters of the Inner 
Temple can pretend any ill usage or disrespect offered towards 
them, either tending to a breach of correspondence, or common 
civility, by the Act of Parliament of the Middle Temple of the 
second of this instant June ; for that the masters of the Middle 
Temple thereby, only on their own parts, with the concurrence 
of the barristers and students, declare their judgments and choice 
of Smith's organ, (not imposing but requesting) the concurrence 
of the Inner Temple therein, with all respect. 

" ' 2. As to the matter of having the two organs referred to the 
judgment of impartiall musicions, there yet appears not any 
difference betweene the two societyes concerning the same ; the 
masters of the bench of the Inner Temple having not as yet, in 
Parliament, declared their judgments and choice of the other 
organ, which if in their judgments they shall think fit to doe, 
whereby a difference shall appear betweene the two societyes, 
then their said mastershippes believe the society of the Middle 
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Temple will find some other expedient for the determination of 
the said difference. 

" '3. As to the price of the organs, Smith, the organ-maker, ab- 
solutely refuseth to set any price upon his organ, but offers to 
submit the same to the judgment of the treasurers of both 
societyes, or to such artists as they shall choose, which their 
mastershippes cannot but think reasonable. 

"'4 As to the numbering the organ-pipes and stops, their 
mastershippes think it below them to trouble themselves therein, 
because the proposal can have no other ground than a supposi- 
tion of such fraud in the artist as is inconsistent with the credit 
of his profession.' 

" The benchers of the Inner Temple, nevertheless, still adhered 
to their determination, ' to have impartial judges chosen ' to 
decide the controversy ; while the Middle Temple, satisfied that 
they had made choice of the better instrument, would not 
yield, so the contest was further prolonged ; and accordingly we 
find the benchers of the Inner Temple, in February, 1686, again 
urging the necessity for the appointment of indifferent persons 
by each society to determine which is the best organ. 

" i At length/ says Burney, * the decision was left to Lord 
Chief-Justice Jefferies, afterwards King James the Second's 
pliant Chancellor, who was of that society (the Inner Temple), 
and he terminated the controversy in favour of Father Smith ; so 
that Harris's organ was taken away without loss of reputa- 
tion, having so long pleased and puzzled better judges than 
Jefferies. 9 " 

" After its rejection by the societies of the Temple, Harris's 
organ was divided ; a portion of it formed the old organ in the 
cathedral of Christ Church, Dublin; and the remainder was 
erected in St. Andrew's, Holborn. 

" Reverting, however, to the accounts of the strange contention 
between Father Smith and Harris, for the order for the erection of 
the Temple organ. In Malcolm's Londinum Redivivwm we find the 
following : — ' The most singular occurrence of Smith's professional 
life, was the harmonic contest between his organ, now in the Tern- 
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pie Church, and 4he one erected by Benatus Harris, son of another 
German organ-builder, who left his country about the same time 
that Smith came. The learned Antients of the above seat of 
law, wavered in their choice of the artist who should place an 
organ in their venerable church. The efforts of Smith and 
Harris were, therefore, brought into and heard by an open 
court, supported by counsel, who exerted their best abilities in 
their defence, had a respectable variety of jurors, and Judge 
Jefferies gave sentence, which was in Smith's favour. In other 
words, the organ made by Harris was placed on one side of the 
church, and that of Smith on the other ; the former played by 
Draghi, the latter by Dr. Blow and Mr. PurcelL Near a year 
elapsed before the contention ceased, and Jefferies made his fiat. 
It was this success that led to Smith's employment at Paul's. ' 

" And the Hon. Roger North, attorney-general to James IL, 
who was in London at the time, adds his testimony to the viru- 
lence of the contest, and the acrimony exhibited by the friends on 
both sides, when, speaking of the evils which arise from com- 
petition in matters relating to music, he says, ' And more (i. e., ill 
effects) happened upon a competition for an organ at the Temple 
Church, for which the two competitors, the best artists in Europe, 
Smith and Harris, were but just not ruined! — (Memoirs of Music, 
by the Hon. Roger North, edited by Dr. Rimbault, 1846, p. 120.) 
1 Indeed/ says Dr. Burney, ' old Roseingrave assured me that the 
partisans for each candidate, in the fury of their zeal, proceeded 
to the most mischievous and unwarrantable acts of hostilities ; 
and that, in the night preceding the last trial of the reed stops, 
the friends of Harris cut the bellows of Smith's organ in such a 
manner, that, when the time came for playing upon it, no wind 
could be conveyed into the wind chest.' " — {Burners History of 
Music, c. viii. p. 427.) l 

The history of the Temple organ does not end here. When 

the church -was restored, it was needful to put the organ in a 

renewed and improved shape. Many hundreds of pounds were 

laid out on it— enough to have constructed a new and large 

* Vide « A Few Notes on the Temple Organ," p. 11, et. $eq. 
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organ; and the u learned* 9 Benchers thought they had done 
the right thing ; hut it was still left an imperfect, ill-balanced 
instrument, utterly incapable of having ordinary organ-music 
performed on it. That the Benchers should have allowed the 
celebrated Temple organ to have been so dealt with, is the strong- 
est possible evidence of their entire ignorance both of music and 
musical instruments, and of their duty as trustees for the Societies. 
As an illustration of this absurd waste of money, and the obvious 
imperfections of these improvements, it is within our knowledge that 
when Mendelssohn was in England, he was invited to play on some 
of the finer organs in London, and amongst others he was asked to 
try that of the Temple ; but, on being informed what was its scale 
and arrangement, he peremptorily refused even to look at it. The 
most renowned organist in Germany, Hesse, did afterwards come 
and look at the celebrated instrument, but disdained to touch it ; 
remarking, that to play organ-music on such a thing was ganx 
und gar unmoglich. As time went on the Benchers seem to have 
been better informed ; and during the last few years, and at the 
cost of several hundred pounds more, the instrument has been at 
last rendered so far complete, that we believe an organist may 
henceforth venture to play on it music written for the organ* 
The clever devices which we frequently heard Mr. Hopkins resort 
to before these last improvements were made, in order to cover 
the defects of the instrument, were very amusing* With two or 
three hundred pounds more, properly laid out, we might obtain 
what the church ought to and could possess — viz., a complete 
instrument which we might be proud of. A late addition to the 
works is the beautiful hydraulic machine which works the bel- 
lows ; for it is a remarkable fact that the bellows are now worked 
from the source of the New River in the Eastern eounties. 

We may in passing remark, that the "raryetie" of the quarter 
notes is merely a musician's conceit ; practically they are of no 
use. The organ is now, we think, tuned in equal temperament* 
like the piano ; and, even if it were not, the two additional tones 
introduced within each octave would be as great an evil as benefit 
on the wholS. This addition of two pipes in each octave through- 
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out all the stops, adds one- sixth more to the number of the pipea 
Being curious, however, they have been retained throughout all 
the alterations and improvements of the instrument. 

In connection with the musical service of the church, the 
story of the Anthem Book is worth recollecting. For some time 
the congregation did without any books, but in 1845 a special 
edition was prepared for the use of the church ; we believe the late 
Mr. Burge volunteered to edit the collection. As it is now with- 
drawn from use, we should not refer to it as being certainly the 
very worst collection ever made, if it were not to give another, 
though it be but trifling, example of the folly, squandering, 
ignorance, and presumption of those who assume the direction 
and management of the affairs of the hon. Societies. This edition 
was printed by Pickering, and affected to be every thing that it 
was not The Benchers, however, at last actually found out that 
the defects of the Anthem Book were intolerable, and they 
ordained that a new edition of " Anthems, Psalms, and Hymns, 
for the use of the Temple Church," should be prepared ; for no 
doubt it was thought that such a body as that of the Templars 
ought, in a, literary point of view, to command an edition as perfect 
as possible ; so in 1856 a new book of Psalmody was ordered. 
The part devoted to anthems is very fairly executed in this latter 
edition, so far as we have observed, and it probably answers the 
purpose of the congregation very well ; but the psalms and hymns 
have been collected and edited with extreme carelessness, gross 
ignorance, and bad taste. Carelessness is exhibited in the print- 
ing, 1 and in extracting from unauthentic sources the psalms and 
hymns ; the ignorance is evinced in the editor not knowing the 
vast field of English sacred song; and bad taste by omissions 
and insertions, as well as in alteration of the originala Not only in 
a literary sense is the collection absurd, but, musically, it is 
beneath contempt 

As examples of crassa ignorantia, of the first principles of 
psalmody, we quote the following lines, in which musical rhythm 

1 We see it was taken to Scotland to be printed. Who waf the clever 
instigator pf this t .• 
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would require the words, when sung, to be accentuated as is indi- 
cated : — 

° Auth&r of faith, eternal Word," No. 489, 
" Pardbn, and holiness, and heaven," Id. 
* Father of mercies, in thy Word/' No. 491. 1 
" Whither, ah whither, shall I go?" Id. 
"Peoplfe and realms of ev'ry tongue/' No. 505. 
" Angels ascend with songs again/' No. 516. 
&C.j &g. 9 &c, &c. 

Next we will illustrate, by a few casual examples, the utter in- 
competence of the editor of the psalm and hymn department in 
other points. 

At page 204 there i3 a hymn numbered 541, said to have been 
found in " Wesley's collection." This so-called hymn consists in 
reality of five verses of & psalm known to every charity-boy (Psalm 
106, new version). The attentive reader will, in fact, find this 
hymn repeated in the collection, being, with a slight variation, 
again placed among the psalms at page 243. 

The hymn 492, also taken from Wesley's collection, is nothing 
else than an outrage upon religious feeling and poetical dense. We 
omit for obvious reasons the first three verses. The last verse is 
as follows : — 

" God is in heaven, and man below : 
Be short our tunes, our words be few ! 
A solemn reverence checks our songs, 
And praise sits silent on our tongues." 

How appropriate is the second line after a choral service of an 
hour and a half's duration, and before a sermon which it would 
be unamiable to say we had ever timed ! The rest of the verse 
requires no comment. 8 

One of the finest of our English psalm tunes is Handel's 

1 There are in this collection of hymns at least half a dozen in which the 
word " Father " occurs thus wrongly accentuated. Was the editor aware 
that this hymn, No. 491, and some others in the book, attributed by him to 
Steele, are not the composition of Sir Richard, but of the devout Mrs. Steele ! 
If so, it would have been judicious to have intimated the fact. 

' The nearest approach towards rendering the last two lines musically, was 
attempted by the organist on a late occasion, by his suddenly shutting off at 
this part all the stops but one. 
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" Hanover," to which, however, owing to its peculiar rhythm, one 
psalm only can be properly sung — viz. the 149th. The sagacious 
editor has given but one verse of this with the Gloria Patri. The 
sharpest curate in London could not shift his vestments, attend 
to his private devotions, and slip his sermon-case out of his 
pocket, before the time was exhausted which this abbreviated 
psalm could occupy. We presume the fastidious selector of spiri- 
tual song for the honourable Societies objected to the phrase in the 
second verse of the psalm, in which the worshipper is enjoined to 
extol the deity " in the dance/' If so, the same delicate sense^of 
the offensive in poetry should have induced the omission at 

p. 193 of— 

" The barren wilderness shall smile 
With sudden greens." 

As an example of the frequent carelessness in punctuation, we 
may refer to the second verse of the Advent hymn — always 
difficult to read or sing, but here made worse than meaningless 
by the full stop after the fourth line. 

" Every eye shall now behold him, 
Robed in dreadful majesty ; 
9 Those who sat at naught and sold him, 

Pierced and nailed him to the tree. 
Deeply wailing, deeply wailing. Amen." 

As Wesley's collection has afforded so much material to the 

editor, or the committee of Benchers, or the beadle, or whoever 

(modestly concealing his name) undertook the supervision of the 

book, why were not a few more added to suit all tastes, and all 

shades of doctrine ? Thus, for the suspected Socinian there might 

have been introduced the hymn— 

" Lord thou art one, and only one, 
Let the heathen say what they like," &c. &c. 

The next Sunday the orthodox Trinitarian might have his hymn 
taken from the same collection, in which occurs the beautiful 
prayer — 

" The Unitarian fiend expel, 
And hurl him howling down to helL" * 

1 In the collection in which we have seen this hymn, the line runs we think 
somewhat differently, thus — " And drive his doctrine back to hell,"— Ed\ L. 
M. and R. 



The Temple Church. 231 

Another hymn, quite worthy of the Temple collection, and 

which we commend to the editor for a supplement, begins, if we 

remember right — 

"Father of all, 
Of great and small, 
Of old and young, 
Thanksgivings accept from a stammering tongue," &c, &c 

It would be tedious to enumerate further the blunders com* 
mitted throughout all this part of the volume. The omissions of 
almost all that is beautiful in English sacred song is flagrant, and 
the insertion of the poor and paltry is ludicrous. The> puerilities 
of (Dr. Watts exceedingly abound ; so much so, indeed, that it 
was suggested that a few more of his would make the volume, at 
all events, far more complete. How edifying it would be, for ex- 
ample, to hear a bench full of sessions counsel, who have been 
quarrelling the whole previous week with each other and the 
chairman, singing forth— 

" Let dogs delight to bark and bite ! " 

or a few hard-working, grubbing, money-making conveyancers and 
pleaders, soberly moving their lips as the choir sang— >% 

" How doth the little busy bee 
Improve each shining hour \" 

Not only the absurdities of Watts and Wesley, but specimens of 
the antiquated nonsense of the new version, are also ingeniously 
here collected. 

As if the miserable blunders in the inside of the new " Anthem 
Book" was not enough, the intelligent managers of the business 
contrived one on the outside. It was desired to stamp the symbol 
of the Middle Temple on the binding. A sagacious Bencher 
(of the Inner Temple, we believe) forthwith orders a die to be 
made for the purpose. A stupid, spurious design is adopted, 
most offensive to heraldic learning, and therewith all the books 
are stamped, and beautifully gilt. 1 When this in due course 
was detected, each copy was sent back to the binder, and the 

1 Something was the matter with a foreleg of the lamb, and its flags were 
not right. The old die was all the time lying in the office. 

VOL. VIII. NO. XVI. 8 
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oentre of the leather was cat out, and the reformed design sub- 
stituted. The cutting and messing of the binding is now con- 
cealed by a little border introduced for the purpose. To those 
who squandered £80,000 on a building (having first resolved to 
spend only £4,000), such little items as die-casts and book- 
binding were, of course, of no importanca Though a trifling, it is 
not a bad example of a general management, which makes itself 
the marked object of plunder by some, and of derision of all ; nor 
do minute points of occasional petty economy again set up a 
character lost or damaged by notorious and foolish acts like those 
we have here noticed ; yet if it is with this material the Bar is 
content to put up for the management of their affairs, far be it 
from us to arouse their discontent. 

la the course of the remarks which we now have, and shall here- 
after, lay before our readers, upon the Inns of Court and their 
management, we shall see, as in the case of the Temple Church 
and its services, the same original cause of evil ; the mode of 
creation and irresponsibility of the Benchers. The Benchers con- 
sist either of men in the full flood of business, whose days and 
nights are devoted to their profession, and who cannot attend to 
the business of their Inns; or of aged, fussy, and idle men, who have 
nothing else to do but to muddle about the business, and* who are 
either led of the officials by the nose in all things, or interfere 
uselessly apd vexatiously with details which they can't understand. 
This, as we shall hereafter show, is not the composition suited for 
the wants of the Bar. We defer to a future occasion the full dis- 
euasian of this point. 
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Art IL~ THE ENGLISH CONSTITUTION. 

A Manual of the English Constitution; with a Review of Us Rise, 
Growth, and Present State. By David Rowland. London : 
John Murray, 1859. 

WE hail the appearance of this work with great pleasure^ 
not only as supplying a much felt want in our historical 
literature, hut as the work of an emeritus of our own profession, 
and of that branch of it, which, though graced by the distin- 
guished names of Sharon Turner, of Fobs, and of Markland, is 
on the whole little addicted to literary pursuits. The name of 
the writer will be well known to many of our readers as that of 
a solicitor for many years in extensive business and high repute 
in the city of London ; and we rejoice to learn from his preface, 
that he has been able, after a long career of active and honour- 
able industry, to retire from professional practice ; and that he 
has employed a part of his leisure 1 in the production of this 
much required and useful manual of the history and working of 
the English Constitution. Up to the present time, there has 
been no work which could be confidently recommended as an 
introduction to the study of the English constitution. The 
great work of Hallam supposes too much previous knowledge 
in the reader, and is far too learned for a beginner ; while the 
other works on the subject are either the productions of pedan- 
tic theorists like De Lolme, or run up by book-makers only to 
sell. Now, this work of Mr. Eowland is one which can be 
put into the hands of a youth who has read any common history 

1 Mr, Rowland, we are informed, is also the author of a profound work, 
much esteemed by metaphysioal and moral philosophers — " An Inquiry into 
the Origin of Moral Evil," a subject, however, which, we rejoice to say, is nqt 
within the scope of this Review ; for to us the only feasible answer appears to 
be that given by the little witness of doubtful orthodoxy, who, when asked by 
the Lord Mayor whether he knew where bad people went to after they were 
dead, replied : — " No, I don't ; no more don't you ; nobody don't know that.* 
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of England, and indeed gives in itself so many of the important 
facta, that we believe it could be perused with advantage even 
by John Bright or Richard Cobden, or any other person 
unacquainted with ordinary history. We wish that these 
demagogic orators could be induced to read the book ; it would 
not, we fear, lead them to alter their course, but they would give 
utterance to their monstrous misstatements of fact with less effect 
when they could no longer believe them. At present, they are as 
ignorant as their hearers of the history of the constitution prior 
to the Reform bill ; but after reading the work before us, and 
even partially understanding it, they would be separated by a 
wide gulf from the absolute ignorance of those whom they 
address, and would no longer harangue with the prevailing effect 
of the orator who believes the fictions he details. Possibly, 
however, now that there will be a good manual of the constitu- 
tion within the reach of the multitude, the multitude will read 
it, and will be no longer the ignorant recipient of the nonsense 
and falsehood of its leaders ; and these leaders, if they wish to 
remain such, must read not only the manual in question^but the 
elaborate, and to them abstruse, works of Hallam, and?other 
ponderous authors whom we will not alarm them by naming ; 
and thus hearers and followers, spouters and demagogues, 
beginning from this moderate beginning, may by degrees mutually 
improve each other, and go on improving in their knowledge of 
the constitution and constitutional history, till the more intelli- 
gent among them are fitted to go in for the competitive 
examination which, in the way we are running, will doubtless be 
by that time established for the office of her Majesty's principal 
Secretary of State for Home Affairs. 

Mr. Rowland has divided his work into two parts ; in the 
first, he traces the rise and growth of the constitution from its 
earliest stage among our Anglo-Saxon ancestors, and even from 
its very rudiments among their Teutonic forefathers, down to the 
settlement made at the revolution of 1688, under the protection 
of our Dutch deliverer from Popery and arbitrary power ; the 
aecond part explains the actual working of parliament, and of 
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tKe whole machine of government, and the present relations of the 
people who are governed to the government. . 

The first, or historical part, brings out in clear relief the fact, 
that our constitution and our liberties once had no real existence, 
that the crown was substantially absolute, and that our constitu- 
tion has been as much the result of successive grants extorted by 
force or purchased by money from the crown, as that of France 
in 1814 was the grant of Louis XVIIL, or the present constitu- 
tion of France is the gift of her Emperor. 

No doubt the constitution of the Anglo-Saxon monarchy was 
not the grant of the crown, but grew of itself together with the 
monarchy ; the king acted in legislation, and in peace time in 
the other main acts of government, only with the advice and 
assistance of his Wittena-gemote, the assembly of his principal 
churchmen, high officers of government, 1 and nobility ; but this 
fell at the Norman conquest, and our early Norman kings 
exercised a despotic power over the people at large, . and the 
same power over the nobles and the clergy, qualified only by 
the rebellion of the former, and the ecclesiastical censures of the 
latter, and of the Pope their head, when oppressed beyond what 
they respectively thought fit to endure. The mass of the 
people, Saxon by nation and in language, at first sighed, and as 
they recovered from the great blow of the conquest, and again 
grew rich and prosperous, begged and clamoured for a restitution 
of their rights and position under the Anglo-Saxon government, 
by the traditional name of the laws of king Edward the Confessor, 
By degrees the Norman nobles, knights, and churchmen, learnt 
to join in the cry of their Saxon fellow-subjects, and the common 
demand took a less vague form, and in the reign of King John 
resulted in extorting from that monarch the charter of defined 
rights and privileges, so well known by the name of Magna 
Charta. The important provisions of the Charter are fully set 
out by our author, 8 and are followed by the remark, that — 

" When we consider the nature of these provisions, and reflect 
upon the constitutional principles they introduced or recognized, 

1 Rowland, p. 13. * Pp. 50—60. 
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'wc oan hardly estimate the value of Magna Charta tob highly. 
The 14th and 17th articles established the principle of consent 
to taxation, and provided the means of ensuring its adoption — 
means which were in the course of time expanded into the full 
parliamentary constitution of the present day. Those which pro- 
vide that punishment shall be proportioned to the offence, and 
shall not be inflicted but by the lawful judgment of peers or 
equals of each rank ; that people shall not be deprived of their 
'property by the arbitrary power of the crown without voluntary 
sale ; and that justice shall not be sold of denied to any man — 
whilst we shudder at the tyranny and oppression which required 
their enactment, make us confess that Magna Charta well de- 
serves the admiration it has always obtained from the English 
people. 'It is/ says Mr. Hallam, 'the keystone of English 
liberty/ All that has since been obtained is little more than a 
confirmation or commentary ; and, if every subsequent law were 
swept away, there would still remain the bold features that dis- 
tinguish a free from a despotic monarchy." * 

From this time we hear no more of the laws of Edward the 
Confessor : the great charter thus wrung from King John be- 
came the constitution. It was confirmed by every succeeding 
monarch, and by numerous acts of parliament down to the reign 
of Henry the Fifth ; and, though often violated by King John and 
his successors, sometimes in open defiance of their oaths to 
maintain it, and sometimes with papal dispensations in sanction 
of their perjury — has always remained the law of the land, 
and formed the base on which the subsequent fabric of the con- 
stitution has been erected. 

It was in the reign of Henry the Third, the son and successor 
of John, and fifty years after the grant of Magna Charta, that 
the next most important step was taken in the formation of the 
constitution ; that is, the creation of the representative House of 
Commons. This, as is well known, took place in 1265, after the 
battle of Lewes, when the King and his son, Prince Edward, 
afterwards Edward the First, were virtually prisoners, and the 
government in the hands of Simon de Montfort, Earl of Leicester, 
and the barons of his party. Up to that time parliament had 
consisted ifc theory of all the tenants in chief of the crown, and 

1 Pp. 60, 61. 
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practically of the great barons and spiritual peers, Who have 
since composed the House of Lords. The Earl appears to have 
devised the expedient of a representative house, summoning 
the counties, cities, and boroughs to return representative 
members to parliament, as a means of increasing his power and 
his popularity ; * in the attempt to place his power on a substan- 
tial basis he failed, for a few months afterwards the royal party 
recovered its ascendancy, and he lost his life on the field of 
Evesham. But he was long remembered as the supporter of 
popular rights, and as the brave and skilful soldier who hod for a 
time upheld them by arms, and had at last fallen in their defenoe ; 
his name was celebrated in the rude poetry of the then nascent 
English tongue, and in the more polished Norman French of 
himself and his peers. 

"Or est occis la flenr de prix que earait taut d* guerre, 
Le Conte Moutfort sa dure mo*t en pldrra tnolfc la terre*" 

As might have been expected) De Montfort's innovation fell 
with him, but its advantages were too obvious to be forgotten 5 
and though Edward I. may well be supposed to have had little 
liking for the scheme of the rebellious baron whom he had 
vanquished, either his own, or the popular sense of its utility, 
caused him to recur to it in the latter part of his reign* And from 
that time the representative House of Commons— the u Gente 
de la Commune/' as they are called in their early records-- 
became, and have ever continued, an integral part of the dohsti- 
tution. 

Mr. Rowland traces concisely, but clearly, the progress of the 
parliament down to the reign of Henry V., when he considers 
it Was settled in its main features, and adverts at some length to 
an entry on the roll of the 9th of Henry IV.* whfeh " seemd 
to have been expressly designed to settle the constitution Of 
parliament/' And observing that, during the reign Of Hfcnry 
VL and the wars of the Roses, we do not find any advance or 
improvement in the parliamentary systems, he takes occasion 
of the pause to enter, in his eighth chapter, oil tho subject 0? 
1 Rowland, p. 75. ' Pp. 106-107. 
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constitutional statute law and courts of justice. In several 
succeeding chapters he continues the constitutional history 
through the reigns of our Tudor and Stuart monarchs, becoming 
gradually fuller and more animated as he enters on the troubled 
times of the disputes between the Stuart kings and their parlia- 
ments, and of the great rebellion against Charles L He perhaps 
hardly does justice to the high character and great importance 
of_ Henry VIII. as a constitutional monarch : to his constant 
appeals to parliament for every purpose of government, for 
changing the religious adherence of the country from the pope 
to the national church ; for varying and fixing the succession to 
the crown ; and even for redressing, as far as might be, his own 
domestic infelicities. It was in this reign that parliament first 
became in all things the government, and as it has been sometimes 
styled by modern writers " omnipotent ; " and at no time has 
more been wrought by and through parliament than in the 
reign of this great constitutional king, whom it has been too 
much the fashion to represent as an arbitrary tyrant 1 

We should be doing injustice to our author were we not to 
notice the calm fairness and impartiality with which he explains 
and discusses the disputes between Charles L and his parliaments. 
Mr. Rowland, from his employment of the phrases " civil and 
religious liberty/' "the present enlightened age/' and the like, is 
evidently a Whig, or imbued with Whig principles ; but, like his 
great predecessor Hallam, he does not suffer his principles to bias 
his judgment : he writes as a judge, and not as an advocate or a 
partisan, and satisfies us that he has endeavoured to do justice 
between the parties. How unlike the violence, the misstate- 
ment, the 8uppre$$io veri, and the suggestio falsi, of Macaulay, 
Forater, and their kindred, who wrote as if on a topic of the 
day in a newspaper, and leave one under the impression that, 
through mesmerism, spirit-rapping, or other mysterious means, 

1 The student of English history will not need to be referred to Fronde's 
volumes, one of the most valuable contributions to modern and national litera- 
ture. Whether we agree with or dissent from his conclusions, we still 
owe him a great debt in respect of the facts he has collected, and the informa- 
tion he conveys. 
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they must have been placed in communication with Pym or 
Barebones, and hired to do pamphleteering for the parliament ! 

We regret that Mr. Rowland has carried the history of the 
constitution only to the Eevolution. Many important changes 
have since taken place, most of which are glanced at in the 
second part of the work, but all of which ought to have been 
treated historically. We trust this omission will be supplied in 
subsequent editions; and we also recommend the author to con- 
sider whether the true constitutional history of Charles IL's 
reign should not be more fully treated, and the space in that 
reign curtailed, which is at present given to the minutiae of the 
acts for the persecution of Nonconformists, and which can hardly 
be considered constitutional history. 

We may also be inclined to differ with Mr. Eowland on some 
minor matters, such, for instance, as the conversion of military 
tenure into that of common socage, 1 which at least had the great 
advantage of simplifying the law of tenure, and that of real 
property generally. The subject of regret is, that any tenure 
except that of common socage should have been left existing. 

So again, too, we think that the definition of Ceorls a is too 
positive and too narrow;' and we particularly object to our 
author going out of his way in an attempt to resuscitate Hengist 
and Horsa, 4 who certainly have nothing to do with the constitu- 
tion, and of whose existence there is really no evidence. 
The Saxon chronicle, which Mr. Rowland cites as evidence 
of their reality, was written several hundred years after the 
time when they are supposed to have existed; and though 
he might have quoted both Saxon and British authors of earlier 
dates in support of his sea-kings, there is nothing like any con- 
temporary account of them, or any reasonable ground for sup- 
posing that there ever were such persons. We recommend that 
in the next edition they be degraded from their niche in this 
temple of history, and left with their great antagonist, King 
Arthur, to form the subject of future Idylls of the laureate, or 
(if he pleases) of our author. 

*P. 378. *P. 13. » See Hallam's Suppl. *P,9. 
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We cannot conceive what has induced an author of such dis- 
crimination as Mr. Bowland to refer, as he frequently does, to 
the works of Lord Campbell. Lord Campbell's recklessness as 
to the truth or untruth of his statement of facts is so well known, 
that no one can think of relying on any assertions of his with- 
out reference to his authority, if there be one, and the original 
authority when found ought to be cited, and not Lord Campbell. 
If his lordship cites no authority, it may be taken for granted 
that his statement is incorrect (see passim our last Number, 
pages 41 & 42) ; and his vulgar, ignorant opinions and claptrap 
sentiments are not worth the paper they are printed on. 

The second part of Mr. Bowland's work explains, in consider- 
able detail, the constitution and functions of the different 
members of the constitution, and its actual working in the 
government of the country. It also describes the political and 
personal rights of the people, and the manner in which these 
rights are protected and exercised; and, in fact, shews us 
precisely how we are governed, or, rather, how we govern our- 
selves. This part of the work furnishes information which can 
nowhere else be found in the same practical shape and brief 
compass, and will enable the student henceforth to acquire, in a 
short time, knowledge which it has hitherto only been possible 
to collect with much labour from many books, and from a close 
observation of parliamentary practice. We recommend the work 
to all classes of our readers ; but particularly to those who, still in 
youth, are desirous to lay that sound basis for their knowledge 
of the constitution which every English gentleman should possess, 
or who find it necessary to prepare themselves for one of those 
numerous examinations which are now applied, with the idea of 
stimulating the young, or testing their competence for office, or 
for entry into a profession. 
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Abt. III.— THE LAW RELATING TO BLASPHEMY. 

ik rr\SE HOLY SCRIPTURES form part of the common 
JL law of England," and " Christianity is parcel of the com- 
mon law." Both these doctrines may be found repeated by 
various authorities in English jurisprudence. How they found 
their way into text-books and reports we will presently inquire ; 
though, sooth to say, for any merit which they may possess on 
the score of being sound, useful, or applicable, they might be 
passed over in common with much more which is obsolete, fanci- 
ful, or mischievous, which retained in old law-books is repudiated 
in the new. 

Blackstone enumerates among "public wrongs/' (Book iv., 
chap. 7,) that of " blasphemy against God and religion, by deny- 
ing his being or providence ; or by contumelious reproaches of 
our Saviouf Christ; whither, also, may be referred all profane 
scoffing at the holy Scripture, or exposing it to contempt and 
ridicule. These are offences punishable at common law by fine 
and imprisonment, or other infamous corporal punishment ; for 
Christianity is p&rt of the laws of England" To this passage 
the commentator hath appended references to 1 Vent., 293, and 
2 Strange, 834 ; and the editor, Mr. Christian, further supports 
the position taken up in the text by the following note : — " Chief- 
Justice Prisot declared, in the Court of Common Pleas, * Scrip- 
ture est common leg sur quel touts maniires de his sont fondest 
—See the Year Book, 34 H. VI. 40." 

On examining this reference of Mr. Christian, we find that it 
is tertainlg misquoted by him, and probably misinterpreted. The 
contention in the case cited arose out of a writ quare impedit. 
The institution of the patron's presentee to the living of Holborn 
was disputed, the bishop maintaining that he was to be subject 
to the law of the church, and not to the common law ; and what 
Prisot, during thfc learned argument, is reported really to have 
remarked, is— 
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« a titlx iei* nut il* Saint #slte* *ttf « aneten Senpturr, 
tobient a mm* a toner ereBenee; tar eeo common leg *ur 
quels tout* man* lei* *ont fonOe*. ffit au*g *ir nou* aumus 
ofiUge* Be eonu*tre lour le* Oe Saint ©gl.; et aewblablement 
tla *ont oblige* Be eonu*tre no*tre les«" 

That the "ancien Scripture" here has reference to the Bible, 
is by no means evident The phrase rather points to the record 
of the ecclesiastical law which existed in ancient writings; and 
it obviously includes the old canon law — a fact which would render 
this quotation any thing but palatable to those who rest their faith 
upon it. The whole text, however, is corrupt and obscure, and 
utterly inadequate to support the doctrine propounded. Neverthe- 
less, the misquotation, or rather garbling, and the probable misin- 
terpretations of this passage, are really the sole foundation, by way 
of authority, for the oft-repeated maxim, that the " Scripture is 
common law," which we are astonished to find also preserved in Mr. 
Serjeant Stephen's commentaries. 

The reference to Ventris is the report of Taylor's case (p. 293). 
The defendant here had used very gross language, saying " Christ 
was a bastard &c, and that religion was a cheat." Hale, C. J., 
presided, and ruled, that " to say religion were a cheat, is to dis- 
solve all those obligations whereby the civil societies were pre- 
served, and to reproach Christianity was therefore to subvert the 
law." In Keble's reports the same case is reported, and it is 
there alleged that the defendant blasphemously alleged st that the 
Protestant religion was a fiction." And the judgp is said to have 
affirmed two propositions, 1st, " the Christian religion (not the 
Bible) is part of the law itself ; " and 2iad (a much more tenable 
position), that "the religion established must be protected." 
Whereupon Taylor, according to the approved mode in those 
days of bringing sinners from the error of their ways, and deter- 
ring others from the abominations of infidelity, was sentenced 
to stand thrice in the pillory, to pay a thousand marks, and find 
securities for his good behaviour for the rest of his life. We 
may indeed gather from Q. v. Curl (1 Str., 789), that Hale, C. J., 
had held on other occasions like language ; for the Attorney- 
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general raid in argument, " My Lord 0. J. Hale used to say, 
' Christianity is part of the law/ why not morality too ? " x 

The remaining authority, cited in support of Blackstone's remark, 
is Woolston's case, reported in 2 Strange, and dating in the second 
year of George II. Woolston moved in arrest of judgment, that 
to write against Christianity in general was not an offence 
punishable at common law ; but the judges would not suffer this 
to be debated, saying it had already been settled (by Ventris's 
case ?). They however, in the cause of toleration^ which then 
"infested some men's minds," desired it might be noted that tbey 
did not intend to include " disputes between learned men upon 
particular controverted points/' but addressed their judgment 
to attacks on Christianity in general We may observe in passing, 
that legal tribunals therefore, if this be law, have imposed upon 
them the onerous duty of deciding as to who are " learned " 
men, what are the particular points which may be discussed, and 
what may be considered a "general" attack on religion. We 
could point to more than one recent work, bearing the names of 
university professors and famous divines, which, if made the 
subject of indictment, would afford excellent scope for the exercise 
of the judicial faculties, in determining as to the learning 
of the men, and the tendency of their books. Such, how- 
ever, is the degeneracy of these times, that we fear the majesty of 
the law will not be invoked either against High-church writers 
who have excited irreverent laughter by attempting a revival of 
mediaeval ideas and practices; or against the Broad-church 
party for rank infidelity ; or against the Low-church for treating 
what is alike sacred and profound with equal temerity and 
ignorance. 

Be it remembered we have not to deal with the question 
whether proceedings against persons of the above description are 
probable, but whether they are possible under the law as it now 
is interpreted ; and, if so, whether that law ought not to be 
reformed. 

1 In this case, the court overruled Read's case (Fost. 98) ; Read was in- 
dicted for publishing an obscene work, "Fifteen plaguw of," &c. Powell's 
distinction between Read's case and Sedley's is too "broad" to be repeated 
here. 
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That prosecutions for blasphemy are at this day possible, recent 
experience has shewn ; and the tenor of the dipeusgions which 
have recently been raised in various places, has demonstrated to 
us that the principles on which the decision of the law is founded, 
and their practical applicability, are much misunderstood. 

There is abroad a lack of distinct definition, and a large supply 
of the odium theologieum, which may at any day, notwithstand- 
ing the boasted " spirit of the age," induce fresh prosecutions for 
opinion in England, and the establishment of a censorship, galling 
and noxious, as in other countries and in other times. So little 
real security does the law itself give, and so ardent are some 
people for the repression of hostile and "dangerous" doctrines, 
that it may be fairly avowed that we must rather look to the mutual 
hostility and jealousy between rival sects, than to their common 
toleration and disinterested love towards one another, when we 
seek for the explanation of the immunity enjoyed by heretics and 
those who declare themselves the antagonists of popular religions. 
The divisions between the Roman Catholics and the Church of 
England, between the Church of England and orthodox Dis- 
senters, between the latter and the Unitarian and Quaker/ 
afford a practical protection to each in turn, and incidentally 
to the rationalist, sceptic, and deist. But the trial of Mr. Holyoake 
and others who have preceded him, and the contumely and insult 
poured forth occasionally upon persons who have appeared in 
court, and professed coarse forms of infidelity and atheism 
(whatever this term may mean), shew that, for the unfortunate 
persons who profess to believe atheism, there is no safeguard 
against the machinery of the penal law being enforced against 
them. 

We have seen what Blackstone and his authorities provide 
for the jurist's aid and guidance in dealing with blasphemy ; and, 
before we consider the present aspect of the question, it will be 
well to notice what are the principles enunciated by the older 
authorities, and what were the practical application of their 
principlea 

We do not fiad " blasphemy/' in Hawkins's " Pleas of the 
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Grown/' enumerated under the head offences against God. He here 
classifies in this division only three offences: (1) heresy, (2) 
witchcraft, (3) and unnatural offences, (Bk. I. pt. 2.) His definition 
of heresy, however, bears closely upon what we are considering, 
for from a Protestant's point of view, it is "a false opinion, 
repugnant to some point of dootrine clearly revealed in scripture, 
and either absolutely essential to the Christian faith, or at least 
of most high importance." Far better, we would suggest, than 
this vague attempt at definition, is that of Lyndwood**-" Is qui 
male sentit vel docet de fide, de corpore Christi, de Baptismate, 
peccatorum confessions, matrimonio, vel aliis sacramentis ecclesiae, 
et generaliter qui de aliquo praedictorum, vel de articulis fidei 
aliter prsedicat, docet, vel sentit quam sancta mater ecclesia, 
dicitur hcareticus"— {Provincials de Hcereticis.) 

Just as Hawkins's definition of heresy is defective, so we shall 
find, in applying the law, the offenoe of blasphemy is very vaguely 
described. Let us, for example, refer to the report of Atwood's 
case. In the 15th James I. (vide Cro. Jac. 421,) one Atwood 
declared his opinion to be, that "preaching was but prating, and 
hearing of service more edifying than two hours 9 preaching/ 9 
and he was thereof convicted ; and doubtless, if the rankness of 
the blasphemy is to be calculated with reference to the annoy- 
ance inflicted on the persons whose opinions are contemned, and 
whose sentiments are opposed, then poor Atwood was in his time 
a very wicked man ; though in more modern days we would fain 
tbink the offence contained in his remark would not be considered 
eo unpardonable by a very large proportion of intelligent con- 
gregations. 

Again, the case of Bex v. Woolston (Fitz. 64), is an exam- 
ple of the great vagueness and elasticity in the definition of 
blasphemy. Here the defendant Woolston had published several 
discourses on the miracles of Christ, in which he maintained that 
the same are not to be taken in a literal sense, but that the whole 
relation of the life and miracles of Christ in the New Testament is 
but an allegory. He was therefore indicted for his publication, 
" with an intent to vilify and subvert the Christian religion." It 



252 Blasphemy. 

was fairly enough argued that these " discourses did not amount to 
a libel upon Christianity, since the scriptures are not denied, but 
construed and taken in a different meaning from that they are 
usually understood in ; and by the same reason that making such 
a construction should be punishable by the common law, so it 
would have been punishable by the common law, before the refor- 
mation, to have taken the doctrine of transubstantiation alle- 
gorically. Now, as the common law has continued the same since 
the reformation that it was before, whatever was punishable by it 
before continues so likewise since the reformation ; so that this 
not being now a crime by the common law, nor was it before the 
reformation when it was held literally a part of Christianity, 
neither is the allegory made by the defendant, by the same reason, 
a crime punishable by the common law/' To this argument, Ray- 
mond C. J. replied, that Christianity in general is " parcel of the 
common law of England, and therefore to be protected by it ; now, 
whatever strikes at the very root of Christianity tends manifestly 
to a dissolution of the civil government . . . . I would 
have it taken notice of that we do not meddle with any diffe- 
rence of opinion, and that we interpose only when the very root 
of Christianity itself is struck at, as it plainly is by this alle- 
gorical scheme .... and who can find this allegory?" 
Here, we plainly see the judge imposing on himself the duty of 
determining what are the essential parts of Christianity. We 
have at least one judge now on the bench of reputed Unitarian 
creed. His dictum as to these "essentials," and that of Ray- 
mond C. J., would undoubtedly differ. Indeed, the present 
bench of judges could, no more than the present bench of bishops, 
agree on what was the " root of Christianity," 

Coming down to a much later period, it is instructive to read 
what another judge proclaimed as being the object and within 
the scope of the criminal law. Best J. thus comments on the 
" Act for the more effectual Suppression of Blasphemy and Pro- 
faneness " (9 and 10 Wm. III. c. 32 :) — « The legislature, in pass- 
ing this act, had not the punishment of blasphemy so much in 
view as the protecting the government of the country, by prevent- 
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ing infidels from getting into places of trust. In the age of tolera- 
tion in which that statute passed, neither churchmen nor sectarians 
wished to protect in their infidelity those who disbelieved the 
Holy Scriptures. On the contrary, all agreed that as the system 
of morals which regulated their conduct was built on those 
scriptures, none were to be trusted with offices, who showed 
they were under no religious responsibility. This act is not con- 
fined to those who libel religion, but extends to those who, in 
their most private intercourse, by advised conversation, admit they 
disbelieve the scriptures. Both the common law and the statute 
are necessary ; the first to guard the morals of the people ; the 
second for the immediate protection of government (Rex v. Car- 
lile, 3 B. & A., 167.) 1 Let us note a few more instances where, on 
trials for blasphemy, the dicta of judges, and their application of 
the supposed common law, remain for our instruction and reproof. 
E. v. Wittiams (26 St. Tr. 653) was a trial before Lord 
Kenyon, on an indictment for publishing Paine's "Age of 
Reason," in which the Bible is attacked as containing immoral 
and fabulous matter. The subject of the prosecution was of a gross 
character, and this exasperated the feelings of animosity which 
were directed against the defendant. Williams had the misfortune 
of being represented by a vulgar, reckless, and mischievous attorney, 
named Martin, whose conduct of the case did his client much 
harm. Thus, he served a notice on the prosecutors to u produce' 
a certain book, described in the indictment to be the Holy Bible." 
Of this, as well as other indecencies, Mr. Erskine availed himself; and 
though his speeches on the occasion were not remarkable for depth, 
or even accuracy, they were very effective. The authority of the 
court, he observed, in commenting upon Mr. Kyd's defence, was 
admitted " to be derived from the Bible, which he has reviled 
and stigmatized." Such a derivation our constitutional writers, 
we apprehend, do not contend for ; but it suited the orator to 
attempt to demonstrate, that if the truth of the Bible was 
denied, the court had no jurisdiction. The prosecution, in 

1 Carlile was, for this and another blasphemous libel, sentenced to pay 
£1500, to be imprisoned for three years, and to find sureties for his life. 

YOL. TIIL NO. XVL T 
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this case bad been instigated by some gentlemen who bad formed 
themselves into a committee for the protection of Christianity. 
It was a kind of society to put down irreligion and immorality, 
and was called the Proclamation Society. It was presided over 
by Bishop Porteous ; and several eminent men in the Christian 
world were members of it. And we may be pardoned here, if 
we refer to the proceedings in this case, as showing how they 
tend to exasperate men's worst passions, and deaden their better 
feelings. Facts came to light which would have excited the 
deepest commiseration of most people, and which further rendered 
it evident that the poor man Williams was not the proper object 
of vindictive punishment; and Mr. Erskine was induced to recom- 
mend to the Society, to take the " opportunity of manifesting their 
charity and Christian forbearance, by instructing their counsel to 
state they were satisfied with the punishment already inflicted 
on Williams by his commitment to Newgate, and did not desire 
to ruin his helpless and half-starved family " But the Christian 
Proclamation Scxuety refused to accede to the voice of either 
reason or mercy. Erskine however held he was, in a criminal 
case like this, counsel for the crown, and that a private society 
could not arrogate to itself to be a custos morum, nor dictate to 
their counsel, and he refused to move for judgment The Society, 
therefore, instructed another counsel, and Erskine cancelled their 
retainer forthwith. 

In the course of this case it will be observed that two inconsis- 
tent doctrines will be found ; 1st, that any attack upon the 
received religion of this country is a legal offence ; and 2nd, that 
it is only a malicious and indecent attack which can be the 
object of prosecution. 

In R v. Waddington (1 B. and C. 28), the defendant had 
argued " against the divinity of Christ, by denying the truth of 
Scripture." Abbott C. J. being asked by a juryman, if " denying 
Christ's divinity was a libel," evaded the question dexterously ; 
and the jury found, under his directions, that a work containing 
such arguments as Waddington used, was published maliciously, 
and the verdict was upheld. 

In R v. Gathercole, tried on the northern circuit, anno 1838 
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(2 Lew. 237), Alderson B. lays it down "that a person may 
attack Judaism or Mabominedanism, or even any sect of the 
Christian religion save the established religion of the country ; 
and the only reason why the latter is in a different situation from 
the others is, because it is the form established by law, and is 
therefore a part of the constitution of the country. In like man- 
ner, and for the same reason, any general attack on Christianity 
is the subject of criminal prosecution, because Christianity is 
the established religion of the country." Wherein it 6eems to 
us the learned judge fell into a common mistake through 
using a loose expression, and suggesting it is Christianity which is 
established by law, when in truth it is only the Church of England. 
Holyoake's trial took place at Gloucester during the summer 
assizes of 1 842. It was an extremely ill-advised and foolish pro- 
ceeding, instituted by a sectarian party in great strength at Chel- 
tenham. The prosecution arose out of an answer which Holyoake 
had casually made after the delivery of a public lecture on 
" Emigration and Poor Laws/' &c. ** The lecturer has been speak- 
ing of our duty to man ; but he has said nothing as regards our 
duty to God,° quoth one of the audience ; to which Holyoake 
replied, " I am of no religion at all ; I do not believe in such a 
thing as a God. The people of this country are too poor to have 
any religion ; " and so on. Mr. Justice Erskine was the presiding 
judge on the occasion, and the report of his summing up con- 
tains passages which express opinions of a character much 
professed in those days by respectable persons (who preferred com- 
promise to principle), and which we will here advert to. The judge 
in his summing up, having remarked that without religion there can 
be no morality, charged the jury to the following effect — " I am 
not going to lay down as law that no man has a right to entertain 
opinions opposed to the religion of the state, nor to express them. 
Man is only responsible for his opinions to God, because God only 
can judge of his motives, and we arrogate his duties if we judge 
of men's sentiments. If men will entertain sentiments opposed to 
the religion of the state, we require that they shall express them 
reverently, and philosophers who discuss the subject all agree 
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that this is right 1 " He then quotes Mr. Archdeacon Paley, in a 
passage which we will presently cite. The judge also laid down the 
doubtful doctrine, that " Sober argument you may answer, but 
indecent reviling you cannot, and therefore the law steps in and 
punishes it . . If you think the prisoner uttered the language 
imputed to him with levity, for the purpose of treating with con- 
tempt the majesty of Almighty God, he is guilty of the offence. 
If you think he made use of the words in the heat of argument, 
without any such intent, you will give him the benefit of the 
doubt." 

Now, it is clear that in the above cases there are found two dis- 
tinct propositions of law with regard to blasphemous libels. The 
first and most ancient is, that the publication of doctrines subver- 
sive of the religion recognised by the government is of itself an 
offence. By this proposition it appears, that any person who 
arrays himself in the armour of a controversialist, and takes up a 
position hostile to what is called " Christianity, * though he em- 
ploy the weapons of argument, and appeal only to human reason, 
yet the mere advocacy of what is heterodox is a crime. The 
confession of heresy, and the publication of blasphemy, are only 
different degrees of the same crime. The main principle upon 
which this proposition is established is, that to destroy true reli- 
gious opinions is to dissolve moral restraints ; or, as it has been 
expressed, that impieties "tend to weaken and undermine the 
very foundation on which all human laws must rest ; and to dis- 
solve their moral and religious obligations, without the aid of 
which mere positive laws and penal restraints would be ineffica- 
cious." 1 A particular illustration of this consequence is given, 
by showing that the removal of the obligations of religion, and 
the influence which the belief in future rewards and punish- 
ments induces, would tend to destroy veracity among men ; and 
courts of justice would be useless, because the sanction of the oath 
would have vanished. This principle, right or wrong, is perfectly 
intelligible, and the proposition founded on it quite clear, so soon 
as the terms " Christianity" or " religion/' and its contrary — "infi- 
delity" — are defined. 

4 Starkie'u Law of Libel, voL ii. chap. 6. , 
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* The second, and more modern, proposition of law is, however, 
a modification of the first ; but it is more difficult to understand 
and apply. It is, that attacks on religion or Christianity are 
only offences against law when they are indecorous, flippant, or 
scoffing. Here the distinction is attempted to be made between 
argument and ridicule — between controversy, conducted in terms 
and phrases not offensive to the " Christian's" feelings, and that 
in which they are lacerated* The Christian's belief must not be 
" held up to scorn or contempt ;" t. e. t we presume, that they must 
not be attacked by scornful and contemptuous language. The 
mode of attack, and not the attack itself, is here made the offence. 
To " vilify/' " revile," and sneer at sacred things, is constituted 
the crime ; whilst to demonstrate, in an orderly and conclusive 
manner, that what is cherished as sacred and holy is fa reality 
foolishness and delusion, would be no offence. 

The first proposition is supposed to be connected with the 
dogma, that " Christianity is part of the common law of Eng- 
land." But, assuming this to be the connection, it by no means 
follows that to deny Christianity is to break the law, any more 
than that for a man to dispute the meaning and sense of any 
common law maxim is a crime. The second proposition, it is 
evident, was fallen back upon because the first could not be main- 
tained in its integrity ; and it contains within itself all the elements 
of uncertainty and doubt Its application depends upon the acci- 
dent of the judgment of any particular tribunal as to what doc- 
trinal points are articles of faith, and what is the right way of 
handling a theological question. To some, the employment of the 
argumentum ad absurdum would appear an improper appli- 
cation of ridicule — to others, the argumentum ad hominem. 
Some, again, would exclude strong language altogether, however 
monstrous one might think the superstition assailed, and pre- 
suming and overbearing the manner of him who professed it 

Whatever may be the origin and the connection of the first-men- 
tioned doctrine, in which it is broadly laid down as a rule of law that 
the man who professes heresies is guilty of a crime recognized by the 
criminal law, it is only possible to carry it out perfectly under 
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circumstances which do not exist in this country. These should 
be, to render the rule effective, an ecclesiastical government able 
to determine what is heresy, and what is that which, taking 
religion as the basis of moral?, tends, by impugning orthodoxy, 
to imperil the weal of society. Given an infallible -church 
with inquisitorial power, and establish the doctrine that all 
sins and errors are proper subjects of the criminal law, then 
blasphemy, which is really an injurious imputation on the 

known creeds of a church, more or less offensive, can bo 

consistently suppressed. But for any private person to aver, 
that in England " Christianity " or " religion " can be the 
object of blasphemy, or claim the protection of the state, is 
simply an inaccurate, vague, and mischievous mode of expression, 
which cannot be too strongly condemned. Such should we 
expect to find, perhaps, at the respectable tea-tables of worthy 
village spinsters, where the views of the rector's lady or the curate's 
wife are the standard of truth, and the prevailing literature con- 
sists of the "Record," "Evangelical Rambler," "the Scarlet Lady 
unveiled," "the Socinian no Christian," and the "Sin of Schism." 
In such circles each happy person would exclaim—" Every one 
knows what Christianity is! The true religion is that with 
which the Rev. Apollos Washy waters his congregation twice-a- 
week ! " Now, if this fact were universally admitted, and the state 
would condescend to analyze his water, and tabulate its component 
parts, then, doubtless, we should be able to test the truth, and 
punish satisfactorily the heretic and blasphemer. But, alas ! so- 
ciety and government have not arrived at this point of perfection. 
But, indeed, it is difficult to refer with any success to any 
authorities in our law-books which we can accept The judges 
who have expounded or made the common law on this subject, 
were not wont to take very philosophical views of the limits 
within which the laws should be beneficially applied. The reader 
who refers to the black letter for his philosophical rationale of 
law will be disappointed. What he will find is the expression of 
the best current opinions of the day on the subject, and he may trace 
, -there fluctuations in the politics, and the changes in the prevailing 
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parties and sects. Some may have thought that, though we 
should fail to find the exact law in our works of jurisprudence, this 
was of little consequence now, for either the spirit of persecution 
was laid, or at least its practice extinguished ; that it was now 
conceded, that most of the trials and decisions of the last, and 
beginning of the present century, were founded on laws which 
might be deemed obsolete ; that, by common consent, the liberty 
of expression, as well as of thought, was one of the advantages 
which modern society had purchased, after much conflict with 
the ignorance, bigotry, and timidity of the powers which were in 
high places. " At least," it has been said, " though the limits within 
which criminal law should be applied may not be understood 
among the uneducated, nor be appreciated by the habitually 
narrow-minded sectarians, you will find among jurists of cultivated 
minds, and those who have mastered the elements of political and 
moral philosophy, a perfect concurrence upon this subject." 
But this is not so. This subject of blasphemy, in its legal aspect, 
has been opened again of late by the discussion of Pooley's case, 
on which we lately entered at length. With Mr. Buckle we 
differed as to the personal accusations on Sir John Coleridge ; 
with the general principles which in his able essay he laid down, 
we cordially concur. However erroneous Mr. Buckle may have 
been, and in our opinion was, yet he has produced at least one 
good effect. He has drawn attention to the principles upon which 
the law regarding prosecution for speculative opinion, and their 
publication, are resting. We confess that we did not believe, as 
we now do, that in the present day there was in England the 
necessity for agitating the question so warmly and vigorously ; 
but we were altogether mistaken. 

The Juridical Society lately announced that one of its members 
would read a paper on the law of Blasphemy, and an abstract of the 
lecture delivered is now before us. x We here find, so far as the tone 
of this paper is a criterion, and the recorded transactions of the 
society are a reflection of the state of opinion even among edu- 

1 The Solicitor's Journal, Nov. 26, 1859, pp. 4, 5. Wo are assured that this 
abstract ia acknowledged by the reader of the paper. 
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cated men, that it is by no means a work of supererogation to adserfc 
and insist on the true principles on which this branch of our law 
should rest 

Mr. W. D. Lewis, Q. C, is the author of the paper before us. 
The Lord Chancellor took the chair on the occasion of its 
being read, and a full meeting of the members (several of them 
eminent and able lawyers) duly attended. "After referring to 
the delicacy of the inquiry, the reader apologized for introducing 
it to the society, on the ground that the law in reference to it had 
been assailed by able men in violent terms, as incompatible with 
that freedom of opinion which ought to be present in a free country. 
Having given examples of the kind of speaking which the law 
held to be blasphemous, he remarked that such blasphemy was 
indictable under both the common and th6 statute law, the malice 
of the person uttering it being assumed as an essential ingredient 
of the offence. Formerly nonconformity and heresy were in- 
dictable by statute, but that law had been repealed ; and that 
being the case, he was ready to maintain that there was not any 
thing prejudicial to free opinion, in the state exercising the power, 
to protect the Christian religion from ribald and scurrilous 
attacks." He then observed that the law had c< the purely prac- 
tical aim of protecting what, rightly or wrongly in regard to reli- 
gion, it deems the essential interests of society at large, as of indi- 
viduals specially in need of and entitled to claim its protection. 

"Sightly or uurongly, I say, for the question has been started 
whether this interference is right or justifiable ; whether society 
or the law has any function to examine what is irreligious, or to 
make irreligion a crime. It is said to be each man's right et 
sentire quce velit et quce sentiat dicere, and that the law oversteps 
its rightful limits when it annexes a punishment to profane 
speech. A claim is put forward which I will state in the precise 
words of one who has made himself most conspicuous in denoun- 
cing this portion of our lawa Mr. Buckle, the well-known author 
of what at first appeared to be a promising treatise 1 on civil iza- 

1 We are at a loss to understand this description of Mr. Buckle's book. It 
"appeared at first to be a promiiing treatise! " was it a "promising" treatise 
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tion in England, puts forward this proposition — 'It should be 
clearly understood, that every man has an absolute and irrefrag- 
able right to treat any doctrine as he thinks proper, either to 
argue against it, or to ridicule it. If his arguments are wrong, 
he can be refuted; if his ridicule is foolish, he can be out- 
ridiculed.' € Every species of attack is legitimate/ Again, * Any 
punishment inflicted for the use of language which does not tend 
to break the public peace, and which is neither seditious in refer- 
ence to the state, nor libellous in reference to individuals, is 
simply a wanton cruelty ; ' and he puts the proposition in the 
form of a question, thus: — 'Is it proper that law or public 
opinion should discourage an individual from publishing senti- 
ments which are hostile to the prevailing notions, and are consi- 
dered by the rest of society to be false and mischievous ?' In 
other words/' continued Mr. Lewis, " our objectors say Deorum 
in jurim deis curve ! " 

"Here, then, is the problem which it is my object to submit for 
your consideration. Here is the issue which remains to be decided 
by the educated mind of the country, and which it especially befits 
us, as jurists, to aid in the determination of. The protest against the 
existing law is made, not by Mr. Buckle only, but also by a writer 
of even higher repute and consideration — Mr. John Stuart Mill — 
whom, in fact, Mr. Buckle only followed in order of time; but 
whom he has far outstripped — if I ought not rather to say, con- 
trasted with himself — in the intemperance of the remarks which 
he has published on the subject, and the unjustifiable mode in 
which, in his eagerness to heap abuse upon the law, personal cha- 
racter has been traduced by him." 

Upon this last paragraph we must interpose one remark. As a 
lawyer, Mr. Lewis ought to command a fair amount of accuracy 
in his language. Now, if he " ought rather to say" that Mr, 
Buckle's language is in contrast with Mr. Mill's as regards intem- 
perance, he ought not to say that the former has " outstripped '* 

be/ore, or when, or how long after it was published f Did it cease to be a 
" promising " work before Mr. Lewis read it, or when he read it, or after the 
remarks above quoted appeared ? It certainly is a "promising " fc work in re- 
spect of future volumes, which we are anxiously awaiting. ; 
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the latter in this respect. And Mr. Lewis ought to have known 
which assertion he meant to make. That Mr. Buckle " followed 
Mr. Mill in order of time," is indeed referable to the fact, that the 
book reviewed 1 generally does precede in order of time the review 
itself. As regards the attack on Sir John Coleridge, and the sen- 
tence in Pooley's case, the matter was stale, and it was quite 
unnecessary to revive its consideration in the Juridical Society, 
and it would have been better on all grounds to have omitted 
the personalities indulged in by the lecturer. 

The lecturer then proceeded, " Has, then, the law a right to 
restrain offensive attacks on religion? 'No !' says the lover of 
liberty ; ' or/ he says, * if you interdict the use of such weapons, 
interdict them equally on both sides. Restrain the employment 
of invective, sarcasm, contumely, and other intemperate means 
against irreligious opinions, if you forbid their use in opposition to 
the prevailing — that is, the Christian — opinion.' This ground is 
taken by. Mr. Mill and others. Mr. Mill says, ' If it were neces- 
sary to choose, there would be much more need to discourage 
offensive attacks on infidelity than on religion. It is obvious, 
however, that law and authority have no business with restraining 
either/ So it is asked by an anonymous writer, as to ' those who 
would punish blasphemy because it is offensive to believers, will 
they similarly punish believers for language offensive to those of 
other creeds, with equal virulence and wilfulness! ' w 

We must presently make a somewhat longer extract from Mr. 
Lewis's paper, that our readers may distinctly see the mode in 
which, at the present day, the subject under consideration may 
be and is conducted. Although his treatment of it affects, no 
doubt, to be philosophical, they will observe that it involves 
several of the more vulgar vices of controversy ; such as imperfect 
application of terms, lax definition, and flagrant examples of 
petitio principii and pulpit eloquence. Indeed, some part of 
the lecture reminded us strongly of the story which Curran used 
to tell of his mother, who, when he had achieved the reputation 

1 " Mill on Liberty" was reviewed in Frater'e Magazine, by Mr. Buckle, as 
our readers are aware.— Vide L. M. and R., No. XIV., p. 263. 
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of being the most eloquent man at the bar, could not but help 
believing that his talents were misplaced. " Oh Jacky, Jacky," 
would she say, "what a preacher was lost in you !" More- 
over, one sentence from Faley would seem to contain all the 
actual argument which Mr. Lewis has laboured, as we ven- 
ture to think, so inefficaciously. Paley has said, " Serious 
arguments 1 are fair on all sides. Christianity is but ill defended 
by refusing audience and toleration to the objections of unbelievers* 
But whilst we would have freedom of inquiry restrained by no 
laws but those of decency, we are entitled to demand, on behalf 
of a religion which holds forth to maukind assurances of immor- 
tality, that its credit be assailed by no other weapons than those 
of sober discussion and legitimate reasoning." It was in enforcing 
the above passage, that Mr. Justice Erskine remarked, " Sober 
argument you may answer, but indecent reviling you cannot, 
and therefore tire law steps in and punishes it." So far Paley, 
to whom the reply has been made, that a wise man " would 
'rather be vituperated as an infamous scoundrel, than demon- 
strated to be irregular in his habits," And further, that an 
ancient authority has pointed out that the best way to meet 
ridicule is by serious argument, and serious argument by ridicule. 

There is another authority who has also expressed shortly one of 
the points much laboured by Mr. Lewis, which it is worth noticing. 
Michaelis on the Mosaic law has argued that the doctrine, " that 
blasphemy ought not to be punished, appears to me to border upon 
the persecution of religion; for thus the infidel would have a 
right to blaspheme and we should be obliged to bear it ; " and he 
adds, that to revile religion " is to persecute it" But kt us now 
turn to the treatment which the subject receives in the year of 
grace and light, 1859. 

Mr. Lewis's expansion of the doctrine of modified and undefined 
toleration may be read in the following passages :— 

i 

*By "serious" the archdeacon must have meant "logical and sound" as 
veil as " sober," for it is very possible for sobriety of argument to reach the 
deepest depths of serious dulness, and, at the same time, to be so fallacious 
as not to have the slightest symptom of " fairness." 
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" Now, it would be mere disingenuousness,a mere evasion, were I 
to profess myself satisfied with the alternative offered of an 
equality of treatment to be extended to the defamers of Christi- 
anity, and the supposed defamers of unbelief. I shall hot shelter 
myself under any such compromise! Part of my argument, 
indeed, will be, that there is nothing in unbelief to defame 1 
It is plausible, but utterly false (as I shajl hope to show), to 
assume that there is room, or material, here for any bargain. 
The man who rejects religion has nothing to offer which can 
entitle him to put the Christian under terms. There is no sub- 
ject-matter for an exchange ! The offence (supposing the fact of 
an offence to be established) is all on one side. How can any 
one defame infidelity, which, in its very nature, abjures all claim 
to veneration, and which says, ( Let us eat and drink, for 
to-morrow we die I * Its own description of itself confesses that 
there is no sacredness in it to desecrate. It may be arguable 
theoretically whether Christianity is or is not true, and the unbe- 
liever is not sought to be precluded from denying its truth ; but 
if I establish, as I hope to do, that Christianity may, for certain 
limited purposes, be treated by the State as it would be were it 
certainly known to be true, then we must take its own descrip- 
tion of itself, and, according to that description, it offers sanctions 
with which disbelief has nothing to compare — against which it 
has nothing to set-off; sanctions which are of such a nature that 
an attack upon them may be indecent — may be profane ; sanc- 
tions, moreover, which being profaned, there is no longer even 
equality (as I shall show), for Christian opinion (that equality 
which the unbeliever himself insists on), but a gross inequality, 
to the unfair hindrance and disparagement of those opinions. 

" The arguments which establish, as I conceive, the right to visit 
blasphemy with legal penalties, are of two kinds. One class of 
arguments is derived from the essential nature of Christian doc- 
trines, and the intrinsic difference between their sanctions and 
those of infidelity (if the latter can be said to claim any sanctions). 
In other words, from the very nature and character of Christian 
opinions, they occupy, in regard to protection from the State, a 
preferable position to disbelief. The other line of argument is 
either historical, or bases itself on existing facts. ****** 

" The line of argument which I first venture to submit, is 
derived, as I before said, from the very nature and character of 
Christian opinions. The essence of the Christian's faith — as we 
all know — is God, a future state, a revelation, sin, redemption, 
and a final judgment. Now, I admit that, in so far as we claim 
a right to punish the ridicule of Christian tenets, on the ground 
of their Divine character, we deny Mr. Mill's theory of the per- 
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feet equality of opinion in the just view of liberty, and assert or 
insist on the soundness, or tbe right to assume the soundness, of 
our own as against those of the infidel; though we claim no right 
to persecute or be intolerant If the law cannot take cognizance 
of the fact that Christian opinions have, or claim, Divine sanction, 
it cannot, on the mere ground of their alleged orthodoxy, deem 
the irreverent aspersion of those opinions a crime ; or, supposing 
that the law could so treat it, then, upon the hypothesis I have 
mentioned, it must equally punish any contumely of the opinions 
of the infidel. 

" This, then, is the position of the argument : — There is no 
attempt to proscribe freedom of opinion as such ; and, for the 
purpose of the enjoyment of that freedom, it is agreed to be 
assumed, that the opinions commonly deemed orthodox may 
prove wrong y and those of the unbeliever sound. But, when the 
greater licence of derision and reproach is claimed, those who 
refuse to concede it, rely, though not exclusively, on the assump- 
tion that there is something in the protected creed which the 
State is at liberty to take notice of, as entitling it to that protec- 
tion, and that in this respect the creed of the infidel cannot be 
treated as on a level with it. Undoubtedly, then, I am concerned 
to show that the sanctions of Christianity are matters which the 
State, i. e. the nation at large, may, for some purposes of police, 
inform itself of, without unduly infringing on what all allow to 
be the just liberty of opinion, and, therefore, of infidelity. * * * 

" Now one thing, at all events, it may be expected the objector 
to our laws against blasphemy will concede : — The questions 
involved in religion may be of eternal moment. His own propo- 
sition is, that we can never be sure of our opinion being a sound 
opinion, or another's a false one. He says, that we cannot call 
any proposition certain, because we are not the judges of certainty. 
He says that creeds fluctuate, and that we find an improvement 
in the character of successive creeds. Now, this being his own 
view of opinions generally, he will admit that the Christian may 
be right, when he declares that religion is of eternal moment, 
and that Christianity furnishes the means of knowing what are 
the obligations, what the perils, and what the rewards of religion. 

" It is, therefore, a fact, which no licence of opinion can dis- 
semble, that a most serious, indeed, an awful choice, is presented 
when the rival opinions are Christianity on the one hand, and 
infidelity on 4;he other. To say that this is a case merely of 
opinion against opinion is deceptive. Granted, for the purpose 
of argument, that either may be true, yet there is this difference 
— the one offers nothing, entails nothing, involves no risk of 
losing anything ; it is a simple negation, and presents a mere 
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Hank : the other warns, promises, and holds out consequences 
of never-ending importance to every one to whom the choice is 
tendered. 

" Now, does it not flow from this, that the treatment which the 
mags of opinion ought to receive, must be such as is suitable to 
the more complicated, as well as to the simplest of the two sets 
of opinions — in other words, ought to be measured by the condi- 
tions of that opinion which involves responsibility — which pro- 
fesses to involve loss, deprivation, perdition; and not merely of 
that which claims to produce no sanctions, and entail no conse- 
quences. 

"The two sets of opinions, in other words, exist under altogether 
different conditions. There is an atmosphere in which the one 
set of opinions could not live, even as opinions, which, neverthe- 
less, would be quite compatible with the vitality of the other set 
of opinions. Reverence is essential to the one, but it is altogether 
indifferent to the other. What, then, does the very liberty of 
opinion itself require, on which the objector prides himself? It 
requires that these several rival opinions should be allowed to 
exist under conditions suitable to each. It is not equality, not 
liberty, to deny to the more complicated opinion any other range 
of existence or of action than that which suffices for the balder one. 

" This being so, the State, rightly enough, is called upon to take 
notice of each of these rival sentiments, and to allow them due 
play. It learns, therefore, the nature of each opinion, and the 
sanctions which it claims for itsel£ It is called upon to take care 
not to interfere unnecessarily with the propagation or action of 
either set of opinions. It agrees to do this. It sees the tre- 
mendous seriousness in particular of the Chriatian opinion, accord- 
ing to its own description of itself. It at once acknowledges 
that, seeing what Christian opinions are, both the ordinary liberty 
of opinion, and the very nature of those opinions in themselves, 
require that they should enjoy a reverent medium of communica- 
tion with the public. It acknowledges that irreverence conflicts 
with what is of their very essence, and is fatal to their free action 
as opinions. 

" But the State has a more special duty even than this. The 
great bulk of the community are in a condition which entitles 
them to protection on the part of the State. The great mass are 
composed of the young, the ignorant, and the poor. Towards 
these classes, the position of the State is this : — It is bound to take 
care that those opinions, between which they are to choose, shall 
come to them, or have the means of reaching them, in their true 
character, without any illicit interference or poisonous adulteration. 
Especially must this be so with regard to that particular set of 
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opinions which are alleged to carry in their train eternal conse- 
quences of good or evil. Shall these be prevented from finding 
access to the poor, the ignorant, and the young, in their true garb, 
and with the freedom and purity which their own nature requires? 

" Now, how is it consistent with the fair and free action of religi- 
ous opinions upon those who are unprotected, and not of sufficient 
intellectual or social strength to cast off all illicit influences, to 
allow those religious opinions to be publicly ridiculed and held 
up to scorn ? Where is the liberty of opinion 1 where the fair- 
ness? where the equality ? if unbridled irreverence stalks abroad 
to bias and prejudice and intimidate the weak and the unwary. 
Irreverence and contempt, be it observed, involve not merely an 
improper prejudice against Christian opinions, but poison the 
very atmosphere of those opinions. The spirit of ridicule is itself 
destructive of the very conditions under which alone religious 
opinions can live, merely as opinions. Christianity and irreve- 
rence are absolutely incompatible. And yet, irreverence cannot 
pretend to be an opinion. It cannot shelter itself under a claim 
to be treated, itself, as an independent opinion. 

" Perhaps to this it may be answered, that persons need not be 
affected by the ridicule or the scoffing unless they like, and that 
there is no harm in leaving them to feel and do as they like in 
this respect. But to this again I answer, that the common mass 
of the people are not those who know and understand all that can 
be said on both sides. It cannot be expected that they should do 
so. The common mass are the weak and the unprotected, and no 
state of the world can be anticipated, in which people generally 
shall be able to erect a barrier for tliemselves against irreverent 
influences, by first critically examining all that has been written 
and said for and against the Christian faith. 

" I contend, then, that since Christianity may be true (which is 
all that I ask the infidel to allow) ; that since, if true, its behests 
are of everlasting moment to every oue ; that, since irreverence 
and ridicule are conditions inconsistent with the very nature of 
Christian opinions, and incompatible with their just action as 
opinions, it is the right and the duty of the State, not by infring- 
ing upon liberty of opinion, but, on the contrary, in pursuance 
of it, and for securing it, to punish the licentious scoffer, and 
declare blasphemy a crime." 

Mr. Lewis then concludes this particular view of the question 
by quoting " the touching language of Lord Erskine in Williams's 
case," referring, of course, to Mr. Erskine's speech as prosecuting 
counsel, which was certainly not one of the orator's great triumphs, 
and certainly not worthy of being quoted as an authority. 
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The next consideration offered by Mr. Lewis is, that tho 
majority of the people of England profess " Christianity." And 
how, he asks, can the majority, who accept the injunction, that 
"at the name of Jesus every knee shall bow/' allow a public and 
a profane desecration of that name to go " unrebuked ?" Now, 
if this signifies that a breach of the peace is the necessary conse- 
quence of a large body of persons being provoked, there yet 
remains to the law the alternative of either repressing the violence 
of the devout and irritable people who are provoked, or of prohibit* 
ing the profane and satirical from provoking their believing 
brethren. Mr, Lewis only sees the latter course open to the 
law; although the particular circumstances of any case should 
decide which is the better policy to pursue. 

Mr. Lewis next says, he will assume " that some opinions may 

be treated as necessary to civilization ; and that, as regards the 

state, so long as there is no persecution" (which, like other words 

he employs, is not defined), u the unfitness or expediency of 

particular opinions, and not their truth merely, may be taken 

into consideration/' And he contends that the state may adopt 

and act upon the opinion, that Atheism (why not other forms of 

infidelity?) "is publicly and naturally pernicious — that when 
Atheism assumes the form of blasphemy it may be punished — 
and that, so to treat it, involves no violation of true liberty of 
opinion. The answer is, that the nation, i &, the majority, can- 
not, without assuming infallibility, be sure that Atheism is not 
right Supposing this to be granted, is it meant that, until the 
certainty is obtained, all practical interests affected by the ques- 
tion are to be left to take care of themselves? Is history, is 
experience, is example, to be disregarded, so far as it warns us 
against infidelity? Is government to fall to pieces — the fabric of 
society to totter — so far as they have been reared and built up of 
Christian materials, because as yet there is no one and no govern- 
ment that can oracularly assume infallibility ? 

" Now, this dilemma is expressly stated by Mr. Mill in his book 
on Liberty, and it is worth while to notice how explicitly he puts 
it. I claim the full benefit of the objection as he himself sup- 
poses it. 

" After arguing that all opinions are equally liable to the risk of 
error, he supposes some one to object thus : — 

" ' There is no greater assumption of infallibility in forbidding 
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the propagation of error than in any other thing which is done by 
public authority, on its own judgment and responsibility. Judg- 
ment is given to men that they may use it. Because it may be 
used erroneously, are men to be told that they ought not to use 
it at all ? To prohibit what they think pernicious is not claiming 
exemption from error, but fulfilling the duty incumbent on them, 
although fallible, of acting on their conscientious conviction. If 
we were never to act on our opinions because those opinions may 
be wrong, we should leave all our interests uncared for, and all 
our duties unperformed. An objection which applies to all con* 
duct can be no valid objection to any conduct in particular. It 
is the duty of governments and of individuals to form the truest 
opinions they can ; to form them carefully, and never impose 
them upon others unless they are quite sure of being right. But, 
when they are sure (such reasoners may say), it is not conscien- 
tiousness but cowardice to shrink from acting on their opinions, 
and allow doctrines which they honestly think dangerous to the 
welfare of mankind, either in this life or in another, to be scat- 
tered abroad without restraint. Because other people, in less 
enlightened times, have persecuted opinions now believed to be 
true, let us take care, it may be said, not to make the same mis- 
take ; but governments and nations have made mistakes in other 
things, which are not denied to be fit subjects for the exercise of 
authority — they have laid on bad taxes; made unjust ware. 
Ought we, therefore, to lay on no taxes, and, under whatever 
provocation, make no wars ? Men and governments must act to 
the best of their ability. There is no such thing as absolute cer- 
tainty, but there is assurance sufficient for the purposes of human 
life. We may, and must, assume our opinion to be true for the 
guidance of our own conduct ; and it is assuming no more when 
we forbid bad men to pervert society by the propagation of 
opinions which we regard as false and pernicious/' 

Mr. Lewis then declares, that he has examined the volume he 
has quoted from, and cannot find that Mr. Mill has solved the 
difficulty; and in default, he himself supplies "the general 
grounds on which the law, as he conceives, may claim to punish 
those who revile religion, apart from any consideration of the 
special character of any religion ; and even these grounds form 
but matter of opinion." And then the learned gentleman pre- 
sents, in conclusion, five remarks which strike us as of a cha- 
racter particularly commonplace and unsatisfactory — savouring 
strongly of a mild curate's monthly address to his Sunday-school 

vol. Tin. no. xvi. u 
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teachers. He says — "1. The whole existing fabric of the constitu- 
tion and government in this country is identified with religion ; 
and, to hold up religion to scorn, is to attempt undermining the 
foundations of the constitution and the government, . , . 

2. The standard of morality in this country is the Christian 
standard. The Bible is the highest sanction of our morals, and 
Christ the great teacher of them. 3. Viewing the position of 
religion historically, whether as regards our own country or others, 
is not the state warranted in protecting religion from insult ? 
Has not civilization here grown and prospered hand in hand with 
the Christain religion ; nay, rather under the shelter of it ? . . 
If we wish to learn the fate of a country of scientific morals, but 
without religion, let us turn to China I" When the learned 
Q. C. asks to turn to China, of course he does not mean to offer 
to be himself converted into crockery, but that we may use our 
knowledge of Chinese history. But, notwithstanding two or 
three recent and interesting works on the celestial empire, most 
modest men would confess that we are peculiarly unacquainted 
with the history and condition of the country. It may be that a 
few years hence — when the Chinese war has ended, and we can 
learn a little more by " turning to China" — the suggestion made 
by Mr. Lewis will have greater influence over our legislature ; 
and the head of " blasphemy," in the future criminal code, may 
thereby be revised. 

We proceed, however, to the next remarks (4 and 5), which are— r- 

" Is it not clear, that as matter of public decency, blasphemy is 
rightly declared criminal ? Do not the feelings of the mass of the 
people constitute a definite class of interests, which may give the 
State jurisdiction when open blasphemy offends those feelings? 
The bulk of the nation consists of professed Christiana Their 
feelings as such, when no persecution of unbelievers is involved, 
constitute rights, which the infidel may be held bound to respect, 
without at all infringing upon his reasonable liberty. The con- " 
duct of the man who asperses religion, affects a definite interest 
of all those to whom the religion is dear ; and it cannot be shown 
to be justifiable as a fair exercise of his own religious liberty. 
Conceive the disgrace, the confusion, and the chaos, if every street 
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-furnished its caricature of the persons and events that make up 
the Christian history and creed I 

"Lastly. There is no injustice in punishing the blasphemer in 
respect of his offence being one of words merely, and involving no 
physical violence and no external interference with the property 
or actions of others. Is there not a whole class of offences which, 
time out of mind, so to say, have been punishable by our English 
law, that, nevertheless, comprise no breach of the peace, and no 
physical or overt interference with others I In what sense is 
blasphemy a mere matter of opinion — mere conduct affecting 
a man's self only — which is not equally true of such offences as 
the following? — Publishing obscene prints; using obscene lan- 
guage ; speaking in contempt of the sovereign ; gaming, perjury, 
and Sabbath-breaking, or some instances of it ? 

" I am, indeed, aware that our laws against some even of these 
offences have incurred the censure of recent writers on liberty. 
But I am well content if the law against blasphemy stands no 
more in need of defence than these other laws that I have men- 
tioned." 

The report of the discussion after this paper ought not to be 
omitted. The Lord Chancellor said, he " agreed with a good 
deal, but not all/' of the lecture. " It was, and ought always to be, 
held as a grave offence to insult the Christian religion ; but, in 
Mr. Lewis's view, not only Paine, but Gibbon and Hume, would 
have been liable to state prosecution I When he was Attorney- 
General, he had to consider not only the character of the offence, 
but whether it was prudent to prevent it" His Lordship, there- 
fore, seems to have very successfully escaped the enunciation of 
any principle ; unless, indeed, we may gather that respectable 
scoffers ought to be left alone, and that crown officers should be 
unco earefu\ and not run risks of losing popularity. 

Mr. J. G. Phillimore declared Mr. Lewis's arguments would 
justify the revocation of the edict of Nantes, and were those of 
ordinary intolerance ; and then proceeded to discuss the doctrine 
of " parens patriae/' the case of Shelley and his children, Lord 
Eldon and the Court of Chancery. 1 

Mr. Baron Bramwell complained that the lecturer had not 

*We believe the decision in the case of Shelley had been erroneously 
described by the lecturer, which was the cause of these remarks made thereorf 
-in explanation. 
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defined the most important terms he had employed, such as truth, 
orthodoxy, infidelity, blasphemy, &c., and is reported to have 
suggested as a wholesome system, the application of state inter- 
vention for the prosecution, all round, of every one who attacked 
improperly the religion of any one else ; but there probably is 
some inaccuracy in this version of hi3 remarks. 

The Common Serjeant upon this assured Baron Bramwell that 
the Baron's views were identical with those of Mr. Lewis, if they 
only could see it ! when, happily, the Attorney- General moved 
the adjournment of the debate. 

The adjourned debate produced an able speech from Mr. Collier, 
Q.C., M.P., in which he very lucidly exposed the fallacies into 
which Mr. Lewis had fallen, and showed the intrinsic character 
of his argument, and the necessary consequences which it involved. 
Mr. Phinn also put, as it seems to us, the question in a very 
philosophical point of view. We refer to these speeches because, 
as we are writing these sentences, we see that Mr. Lewis com- 
plains of having been misunderstood by these gentlemen, owing 
to their blind prejudices ; and he expresses astonishment at the 
"phenomenon," that such men should exhibit such utter inca- 
pacity for accepting and appreciating opinions hostile to their own 
preconceptions. He points, in sorrow mingled with astonishment, at 
the well-known narrowing effect which idees fixes have on the minds 
of honest gentlemen. But it is by no means new to the world that 
prejudice and blindness, to which all may be subject, have the 
general effect of shutting out truth from men's apprehension. In 
this controversy, indeed, we think it very probably may be observed, 
but not in the persons Mr. Lewis suspects, so much as inone of whom 
he naturally has not the least suspicion ; nor have we any doubt 
but that he was much misunderstood by another gentleman, a 
lively Nisi Frius orator who joined in the debate, especially as he 
admitted that he had not heard Mr. Lewis's paper, nor read the 
account of it in print. This speaker proposed to treat the subject 
analytically, and to this end observed that it might be considered 
" in a philosophical, or political, or religious, or social point of 
view. Philosophy approved of a perfectly free and unlimited dis- 
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cussion ; religion did not ! " After this frank admission and 
felicitous antithesis, no attempt was made to reconcile the 
"religious," "philosophical/' or " political" points of view; the 
analytic treatment of the subject, and all investigation of prin- 
ciple, were forsaken ; and ft the ramble over and round about the 
subject, we opine that the eloquent partisan proved himself by no 
means a very strong or logical supporter of Mr. Lewis's views ; 
and we should not wonder if, on hearing the speech we are alluding 
to, Mr. Lewis really did stand " aghast at seeing ascribed to him 
views which he abhorred, and which he was not conscious of 
having enunciated." And yet our readers may perhaps think 
that the somewhat ludicrous and blundering mode of leaving the 
question, as if solved by the dogma, " that philosophy approved 
of a perfectly free discussion, and religion did not," was, after all, 
for a popular version of the difficulty, not an unfair one, 
though, of course, it was not one which Mr. Lewis would approve. 
As probably representing, better or worse, the state of opinion 
of the profession and the public, this paper, and the debate in 
the Juridical Society, deserves some further consideration. And 
first, as to a few points on Mr. Lewis's lecture to which we have 
not hitherto adverted. There is one exception therein to the general 
absence of definition. Says Mr. Lewis — " The essence of the 
Christian's faith is, as we all know, God, a future state, a revela- 
tion, sin, redemption, and a final judgment." This " essence " of 
Mr. Lewis's creed, therefore, is to be respected in all controversy. 
But other Christians have their " essences/' which they demand 
should be respected. At Jerusalem, during the holy festivals of 
the church, the Latin and Greek churchmen fight so vehemently 
about their essences, that Mohammedan policemen have to keep 
the peace ; and we crave permission to doubt if controversia- 
lists in Great Britain and Ireland would agree to the Christian 
chart drawn out by Mr. Lewis. The law must be far more clear 
in its lines, and lay down far more distinctly what may or may 
not be attacked. In other words, we must have the authority 
of a recognized church, to distinguish what must not be blas- 
phemed, before we attempt to deal with offences against religion. 
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Heresy must be defined before we can prosecute for blasphemy* * 
But it seems that it is not pure heresy which, in this tolerant 
age, is desired to be punished — it is the improper, vulgar, and 
vehement profession of heresy. Argue, but don't sneer; de- 
monstrate, but don't denounce; reJfeon, but don't ridicule. 
Mr. Lewis may, perhaps, be discussing original sin with some 
other eminent jurist. Mr. Lewis presses his antagonist hard (with 
that eloquence for which the equity bar is famous, and with which 
lawyers are immediately inspired when clothed in silk), and proves 
to him most satisfactorily that he must be damned. The latter, 
however, makes one more feeble attempt at a pleasant retort, 
but — "You are laughing at me, sir," cries Mr. Lewis; "fetch 
Sir Richard Bethel and an inspector of the A division !" Again, 
anxious to save the soul of a Popish serjeant-at-law, Mr. Lewis 
engages with him some Sunday afternoon, and easily proves him 
an idolater ; and demonstrates that his cherished belief in the 
sacraments, invocation of saints, and the infallibility of the church, 
most foolish and ludicrous. " You hurt my feelings by ridiculing 
my religious sentiments," urges the worthy Serjeant. "Can't 
help it," replies Mr. Lewis ; "and, besides, it isn't as to the 'essence' 
of Christianity, so you can't take out a summons at Bow Street ; 
besides, if you could, my moderate wit and decent irony would 
not be perceived by the court and jury, especially as I took care 
to put them in the form, of a syllogism, which is 'fair' argument." 
In fact, Mr. Lewis and his friends want to have, at the same 
time, all the credit of being tolerant, and all the advantage of 
persecuting those who offend them. Like a bragging bully at 
school, these gentlemen are willing to fight (of course, however, 
only for the protection of the little boys) ; but their terms are, 
that they are not to be hit on their nose and adjacent features, 
which are very tender. So strong are they, that they will anni- 
hilate their adversaries totally, and make speeches too over their 
fallen fate; but they cannot fight in an "atmosphere " where the 
noses of half the number of combatants (being themselves) are 
liable to be struck ; any irreverent treatment of such organs is 
immediately to be followed by an appeal to the usher with the 
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Hack birch rod. That certain controversialists should desire to 
discuss with very dull people is very natural; but that they should 
proclaim aloud that they are so strong that nothing can prevail 
against them, and in the same breath declare that they must 
solemnly bargain for their own particular atmosphere to breathe 
in— seriously insist upon having the sole selection of their own 
weapons, and upon tying behind his back the enemy's right 
arm, is a spectacle at which we could almost laugh, if we were 
not afraid of the legal consequences held out by solemn Queen's 
Counsel as imminent to the profane. 

Let us, then, arranging our faces into the prescribed form, 
admire the philanthropy which has dictated to Mr. Lewis this 
happy idea of " putting down " very irreligious people who annoy 
him. It is, he tells us, in italics too, for the protection of the 
yovmg, the ignorant, and the poor. Now, that the young should 
be always protected is very proper; that the ignorant should not 
be imposed upon is exceedingly right. But another Class, different 
from the young and ignorant, are now to be the objects of the 
fostering protection of the state. This class is the poor. An 
equity Queen's Counsel, by good connection or luck, or peculiar 
aptitude for a certain class of work, makes £3000 a year ; his 
junior in the garret is struggling on in hope or desperation, and 
nets perhaps three guineas a week. He is indeed a poor man — 
how poor is perhaps only known to himself, though guessed at by his 
laundress. But let him be of good courage; he is to be protected 
along with the children at school, and the utterly uninstructed. 
His poverty may save his soul. "The poor" is, however, a 
relative term, like the other two employed for the brilliant 
classification. We have no clue to Mr. Lewis's idea of absolute 
poverty, and it is of no use guessing on such a point. Ignorance, 
too, is a dangerous term. Many people, we can assure Mr. Lewis, ' 
are more ignorant than they think they are, and some much wiser 
than others suppose. With regard to the protection of youth, 
we shall speak presently. 

We have already referred to the dangerous if not futile habit 
of denouncing an offence, and providing for its p uni s hme nt, 
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without first defining it ; and it seems to us that, in order to 
repress blasphemy consistently and adequately by law, it is essen- 
tial to have such an ecclesiastical government as should be able 
to define and take due cognizance of heresies. The definition of 
Christianity and blasphemy that they are what c « we all know 
they are," is the kind of solution we submit which only the 
"young, the ignorant, and the poor 9 ' would offer in default of a 
better. Let Dr. Cumming only have an opportunity of deciding 
on Cardinal Wiseman's publications, and vice versd ; or let the 
Bishop of Exeter (who excommunicated the Archbishop of 
Canterbury), and the various temporary popes of Exeter Hall, get 
a chance of handing over each the other to the secular arm ; or let a 
decent Dean judge a rampant Revivalist — all very good Christians ! 
—and it would be easier for a suitor to get through a Chancery suit 
without paying his fees, than for the bystander to arrive at a very 
uniform comprehension of what the various parties meant by 
" blasphemy " and " Christianity." Why should not distinguished 
lawyers take, as a guide to the meaning of " blasphemy," a statu* 
tory definition for lack of better ? It is enacted by a Scotch 
statute (1st Pari, of K. W., Sess. 5, c. 11, cited in AtL-Qen. v. Pear- 
Bon, 3 Mer. 398), " that whoever hereafter shatt, in their writing 
or discourse, deny, impugn, or quarrel, argue or reason, against the 
being of God, or any of the persons of the blessed Trinity, or the 
authority of the holy scripture of the Old and New Testament, 

or the providence of God in the government of the world 

shall, for the third fault, be punished with death as an obstruct 
blasphemer" 

But Mr. Lewis himself seems ignorant of the difference between 
a theist and atheist. Infidelity, irreligion, and atheism, are all 
confused most absurdly. One thing is, however, made quite clear 
by Mr. Lewis, that none of the heretics he has named can suffer 
defamation of his opinions, and that not one has a right to claim 
common respect for his wicked principles. He therefore may be 
ridiculed and abused, but must not retort in the scoffing tone in 
which he is assailed. 

The worst feature of the protectionist doctrine, however, is the 
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blindness or obliquity of vision which distinguishes it Pro- 
tectionists do not see that, practically, they only direct their 
attacks against one portion only of the offenders they denounce, 
viz., the vulgar controversialist. If satire, irony, and ridicule, can 
be found any where, it is in Gibbon ; but he would be protected. 
The Lord Chancellor Campbell was quite clear on this point He 
was dismayed at the idea of gentlemen like Hume and Gibbon 
being indicted ! It is the rough, coarse, and ungenteel laughter 
and scoffing which our protectionists cannot abide. So it becomes a 
mere matter of taste. You may perhaps make your sceptical reader 
smile at a simile ; but, if you are so broad as to make him laugh 
at a joke, you are liable to the criminal law. 

Since the earlier part of the above remarks were written we 
have seen the reply of Mr. Lewis, 1 and at the risk of repetition we 
revert to it here only, lest it should be thought we had not consi- 
dered all he had to say. "He stood aghast/' he said, "at 
seeing ascribed to him views which he abhorred as much as any of 
his censors — views of which he was not conscious of having even 
enunciated." And here we would observe, that many men do 
" stand aghast " when their opinions are stated in plain language 
which they do not themselves employ, and when they see carried 
out to their legitimate consequences the sentiments they loudly 
profess. Mr. Lewis would like to say, " I will put you in prison 
if you shock my religious views, which are Christian (every lad 
knows what that means), or if you are not reverent to my tenets 
before children and poor people;" but he "stands aghast" when 
he is told that in principle this is identical with saying, " I will 
burn you with fagots and torture you, infidel ! if you put my 
creed in 6uch a light that people will not respect it. If you, sir, 
are scurrilous, and laugh at my authority, I will persecute 
you to the death; you shall not oppose, in any way dis- 
pleasing to me my genuine Christianity ! " We are almost 
ashamed of reiterating this; but Mr. Lewis is, like many 
other zealous and well-meaning men, so utterly incapable of per- 
ceiving the value of a principle, or the consequence of a doctrine, 
1 Solicitor's Journal, Dec. 31, 1859, p. 144. 
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that be really thinks himself a very ill-used man ; for he bitterly ' 
complains of the " phenomenon/' that " gentlemen of education, 
scholars, men of refined tastes and acute intellect may be so absorb- 
ingly possessed with their own views, so strongly prejudiced in their 
favour, as absolutely to be unable to admit or receive into their 
minds the mere outline of an opposing view, the mere form and 
fashion of an opinion which they did not themselves hold." Of 
course the speaker is not referring to himself, but to those who, 
like ourselves, cannot help " receiving into our minds " the notion, 
that Mr. Lewis does not himself comprehend the question which 
he meant to lecture on and to discuss. He goes over, in his reply, 
the old story, in hopeless inability to see its bearing on the real 
points in issue. Of course, even he, when driven up into a corner, 
sees how necessary it is to define; and we will favour our 
readers with two examples of the success at which Mr. Lewis 
has arrived in this department of controversy. Christianity 
has again to be defined, and here is the definition — " Christianity 
consists of belief in certain characters, and a certain history which 
all Christians hold sacred, even including the peculiar forms of 
Christian belief, Unitarianism, and Popery. 9 ' Now this last 
amplification of the definition sets all further debate with its 
author at an end. " Even Popery and Unitarianism ! " 
Eliminate " Papists and Unitarians" from Christendom, 1 and 
what does Mr. Lewis suppose would be the number of " Christians " 
in the world ? We will not go into statistics, but to all, save the 
decent orthodox Englishman (whose idea of Christendom does not 
extend beyond his own parish church, and perhaps the next 
one), the narrow-mindedness and futile struggle of the lecturer 
to be candid and liberal must be painfully obvious. His condescen- 
sion, too, in conceding, "not without some doubt in his own mind> 
*ome hesitation " (p. 145), the right to the sceptic who doubts about 
the being of God to discuss it, is, after all his profession of liberality, 



1 Of course the Greek church ought also to be taken in under the "even." 
But this part of Christendom may possibly be too unimportant to be noticed 
*by Mr. Lewis. 
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comical to the last degree. We shall always be happy to hear 
Mr. Lewis debate points of practice or strictly legal matters ; but 
such subjects as the one which he brought before the Juridical 
Society are not, we submit, suited to his habit of mind. We 
should not have commented upon the sentiments which Mr. 
Lewis has expressed if we had found them in a sermon or in a 
periodical circulating among those large classes of sectaries who 
denounce, with fervent liberalism, any persecution of those with 
whom they sympathize, but who approve of repressing the dan- 
gerous heterodoxy of those they dislike or fear. We naturally 
expect to find the bigot and tyrant lurking under the mantle of 
sectarian zeal, and ultra-democratical profession; but we are 
startled to see him clothed in the robes of a philosophical and 
juridical essayist. 

What, then, will it be said, is the public in no case to be pro* 
tected from having itd feelings outraged? The answer seems 
to us clear. If a man, maliciously intending to injure his neigh- 
bour's feelings, force upon him an annoyance, as by placarding 
the walls with offensive words, or pictures, he should undoubtedly 
be punished; for then no option is given to the passer-by to 
avoid the nuisance, and his freedom and liberty are thereby 
interfered with. If Pooley, for example, had not been decidedly 
lunatic, his conduct in chalking up " blasphemy " was an outrage 
for which he was liable to punishment So, if an ill-bred fellow 
will insist upon crying out aloud, in the involuntary presence of 
others, what he knows must violate their feelings, he should be 
repressed by the strong arm of the law ; but if he print of my 
religion what I need neither buy nor read, as a general rule he 
should be left alone. We say as a general rule ; for if he maliciously 
traps and allures me, under false pretexts, to read or listen to his 
assault on my opinions and feelings, he may then render himself 
amenable to the criminal law. So also, if he craftily and mali- 
ciously attempt to influence the sentiments of the young, he is 
really committing an attack on the rights and liberty of those to 
whom their care and education* belong, and this constitutes an 
.offence. Whether it be an Archbishop, who tries to convert the 
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children of Socinian parents; or a Pope, who catches a Jew child 
and baptizes him on the sly, and teaches him the apostles' creed ; 
or the Deist, who shakes the faith of an orthodox girls' school in 
the plenary inspiration of the scriptures, it makes no difference. 
There is, in each ease, an infraction of the rights of the appointed 
guardians of youth. 

We do not press the duty of preventing language likely to pro- 
duce a breach of the peace ; for the one side ought to learn to 
keep his temper under provocation, quite as much as the other to 
hold his tongue on certain occasions. The particular circum- 
stances of each case, and the malice, legal or actual, which exists, 
must be the test here to be applied. We know of no other class 
of cases besides those above mentioned, where, in a civilized com- 
munity, the authority of the law should be invoked to protect 
private opinion, by inflicting punishment for the publication of 
attacks on speculative questions. 



Art. IV.— JUSTICE AND JUSTICES. 

Summary of the Duties of a Justice of the Peace put of Sessions. 
By Thomas James Arnold, of Lincoln's Inn, Esq., one of 
the Metropolitan Magistrates. London : Sweet ; Stevens & 
Nestor ; and Maxwell. 1860. 

THE present age is highly distinguished by an intellectual 
progress of a practical nature. Railways, steam navi- 
gation, electric telegraphs, &c, &c., may be adduced as proofs. 
But there is one peculiar rule in the general application of 
mental acquisition, which has recently been carried into operation 
in this country, and which, if rigidly and impartially applied, will 
unquestionably effect vast improvements throughout our social 
system. The rule adverted to is, " that public functionaries must 
give proof, by an initiatory examination, that they are intellec- 
tually qualified to discharge the duties of the office they seek to 
fill, before they are permitted to take it/' For instance, candi- 
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dates for the ministry of the Church of England, besides their 
degree at one of the universities, have to pass an examination, 
alleged to be severe, to test their knowledge of divinity, classics, 
&c, before they can be ordained. 

It is said that the pastors of other religious denominations are 
also required to give proofs of their acquirements and mental 
fitness, before they are allowed to enter upon the discharge of 
their duties. Solicitors, it is well known, are severely tested 
as to their intellectual acquisition, prior to their admission. 1 
Surgeons have to pass many examinations on various subjects 
ere they are permitted to practise. Young men, who endeavour 
to enter the army or navy as officers, in most instances have to 
give ample proof that they are intellectually qualified for the 
duties which they seek to discharge, before they are intrusted with 
the performance of them. 

The same rule is applied to many civil posts. In fact, there 
seems to be an irresistible demand for its strict enforcement in all 
cases ; so that no public functionary shall enter upon the discharge 
of such duties, unless he has previously given proof of his mental 
capabilities and qualifications by initiatory examination. King 
George the Third is alleged to be the author of a political 
maxim, that up to a very recent period was never known to 
fail, namely—" That any man is fit for any post that he can get." 
This royal apophthegm no longer maintains its universality. 
At present it only applies to the chiefs of the principal public 
offices, which only the members of a very few families can fill ; 
and, consequently, the Georgian maxim continues to hold good 
with respect to them alone. In all other cases, common sense 
and previous examinations have supplanted it, much to the 
credit of the country, and greatly to the benefit of the common 
weal. 

Notwithstanding this marked improvement, there are some 

anomalies of a like nature which not only remain untouched, but 

continue to increase : one of them we propose here to consider, 

1 The application of the rule here stated to Barristers, has been thwarted by 
the opposition of the Benchers of Lincoln's Inn. We have elsewhere in this 
Nuntber commented on this circumstance. 
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viz. : — The Administration of the Law by Magistrates ; a sub- 
ject which, in our opinion, is highly deserving the attention of 
social reformers of all grades. 

It may easily be ascertained from Mr. Oke's very useful 
synopsis, and Mr. Arnold's recent publication, that statutes, 
counted by hundreds, of all degrees of conflicting difficulty, and 
of every shade of doubtful interpretation, have been enacted for 
the especial guidance of magistrates. It is alleged that the 
catalogue of offences extends to two thousand on which magis- 
trates have power to impose fines and terms of imprisonment, 
from the smallest sums up to £100, and from the shortest periods 
up to twelve calendar months : at quarter-sessions they have 
power to imprison for much longer periods, or to sentence to 
penal servitude for a period corresponding to transportation for 
fourteen years. 

Writers on criminal law assert that there are five hundred of- 
fences indictable and triable, which must previously be investi- 
gated by magistrates at petty sessions. In addition to all this, 
there are numerous matters relating to wages, apprentices, 
highways, railways, turnpike-roads, church-rates, the pooivlaw 
and all its complicated rules, granting licences, cases of affiliation, 
appointing constables, overseers, hearing appeals against rates, 
&c, &c. In fact, the administration of the law, in everyday 
affair*, is altogether entrusted to magistrates. In reference to 
law as its operation affects the masses of people, Justice law is 
infinitely more important than Westminster Hall law. The 
great body of the people pass year after year without hearing one 
word about the superior courts at Westminster ; but they are on 
alt sides surrounded by magistrates* courts, in which are trans- 
acted the daily work of popular legal affairs* 

What, then, are the requisite qualifications for the proper 
discharge of these complicated and weighty duties T Before a 
magistrate is permitted to inflict his views of the multitude of 
intricate statutes, which partly form Justice law, upon his fellow- 
countrymen, what proof has he to give that he has ever read 
them, or, if he have, that he understands the scope and intention 
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of the legislature T Ere the Justice is invested with the appalling 
power to fine heavily his neighbours, or .to incarcerate them for 
long periods, by what previous examination has he proved that 
he is qualified, mentally, legally, and morally, for the performance 
of such terrible duties, so vitally affecting the liberties, wealth, 
and happiness, of Englishmen ? To all these inquiries, the only 
answer is — none whatever ! 

In counties, the only qualification for making a man a Justice is, 
an estate of one hundred pounds a-year, and some political interest 
of the right sort to get the candidate recommended to the lord- 
lieutenant. This procures the Dedimus Potestatem, which always 
possesses the talismanic power of metamorphosing a bumpkin of 
yesterday into a worshipful Justice-of-peace to-day, whose word 
is law, and whose fiat is imperative, and almost omnipotent. This 
all-powerful writ, in theory and practice, is supposed at once 
to invest the holder with a knowledge of intricate laws, and with 
practical skill of applying them, sufficient to enable him to do 
justice and equity to his fellow-countrymen, whatever be the 
nature of the questions which arise between them ! The Dedimus 
Potestatem supplies not only the requisite knowledge of law, and 
the skill to apply it ; but it also is a substitute for intellectual 
capacity, moral fitness, proper equanimity, and general probity. 
That writ, like a necromancer's wand, is, theoretically and prac- 
ticallyj deemed suddenly to endue its possessor with all those 
attributes so completely, that no questions of any kind, tending 
to test his competency, are ever put. The incipient Justice, in 
the general run, comes into the world like Minerva from the 
head of Jove, all-wise, all-perfect, and, at the moment, prepared 
for the discharge of his intricate and bewildering duties. 
Hitherto he may have been dull, untutored, and vicious — it 
matters not No questions are asked by his makers ; he is per- 
haps unexpectedly become so worshipful, that it would be a 
species of treason to hint that he is ignorant, or to raise doubts 
about his intellectual capacity or official fitness. Whether the 
new-made Justice be ignorant, and too old or stupid to learn ; 
-er whether he be young, and too conceited to perceive his 
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incapacity and unfitness — it is all the same — in each case he is 
a Justice ; the community must take him as it finds him, and 
be thankful. It is not intended to imply that this is a correct 
pen-and-ink painting of the whole body of country magistracy ; on 
the contrary, there is among them a large number of high-minded 
men of talent, anxious to perform their official duties impartially 
and justly, and well qualified intellectually, and by acquirements, 
so to discharge them. But these praiseworthy exceptions must 
not be attributed to any merits of the system ; they are the 
prizes in the lottery of wholesale Justice-manufacturing ; they 
were appointed for exactly the same reason as their very nu- 
merous set of incompetent brother Justices were made ; they 
are only gold nuggets which turn out luckily in the mountains 
of rubbish ; they are units connected with a large number of 
ciphers, the drawback being, that the ciphers always diminish 
their value, and never increase it. 

These remarks apply to the making of County Justices. But 
now we have Borough Justices, commonly made in batches of 
either Whigs or Tories, according as the one political party or 
the other happens to be predominant. About the very last man 
that ought to be made a magistrate, even if he were otherwise 
properly qualified, is a strong political partisan : whereas, with 
very few exceptions, political partisanship is the Borough Ma- 
gistrate's only qualification. A hard-mouthed party man, who 
is not scrupulous either in what he says or does, is generally the 
sort of man that claims the office, and quite as frequently the 
personage on whom the dignity is conferred. Even amongst 
magistrates made of such materials, occasionally well-educated 
and highly honourable men are found ; but it would be difficult 
to pay deserving homage to the genius that concocted the scheme 
of making one set of tradesmen the judges in their rivals' affairs — 
to deal out their own Justice-law to the keeper of the oppo- 
sition shop ! — to grant or refuse licences according as applicants 
have, or have not, a majority of friends on the bench, though 
their whole livelihood may depend on the chance work ! Can hot 
partisans be just arbitrators to settle the differences either of 
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former opponents or friends, or between the two? Notwith- 
standing the legal points depending upon nice and subtle appli- 
cation of evidence, which Borough Justices have officially to de- 
termine, no one attributes to them the least knowledge of law, or 
its application ; generally speaking, they are perfectly innocent of 
every perception of the kind. 

It was remarked just now that the professional men, and many 
officials, must pass an initiatory examination to test their intellec- 
tual fitness and knowledge of different subjects before they are 
allowed to possess, or to act upon, the object of their wishes ; 
this was mentioned by way of contrasting the practice with 
that of making Justices-of-peace. But there is another pe- 
culiar distinction between the two cases, as far as the general 
community is concerned, which diserves to be named. If a man 
be of any profession, it is quite optional with the public whether 
he be professionally employed or not. You are not compelled 
to take a doctor's physic if you have no faith in his skill, and 
can put no confidence in his knowledge ; you are not obliged to 
engage a particular counsel or solicitor to conduct your suit, if 
you are pretty certain that he wants the requisite ability, or is 
deficient in probity. This is not the case with Justices : how- 
ever ignorant or vicious they may be, tfiey are appointed to ad- 
minister what is termed law, and the public must endure the 
infliction ; there is not even Hobson's choice in the matter — that 
or nothing. These fountains of justice are authoritatively set up, 
and, whether pure or impure, the community is compelled to take 
what they give. 

Westminster Hall and Justice Courts have already been 
mentioned. The greatest law reformer now in existence, some 
time ago thus contrasted the responsibility of the Judges of the 
highest courts with that of the Justices at sessions — "The Judges 
of the land, chosen from the professors of the law, after the 
labours 6f a life previously devoted to the acquirement of know- 
ledge calculated to fit them for their office, are responsible for 
every word and act, and are subjfect to every species of revision 
and control. They were selected with the most anxious caution for 

VOL. VIII. xo. xvi, x 
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every qualification of high character and of profound knowledge, 
and yet they are incapable of pronouncing a single decision from 
which an appeal will not lie to some other tribunal immediately 
above them ; while from the decision of the country Justices — 
taken from the community at hazard, or recommended by the 
habits least calculated to make them just — subject to no personal 
responsibility, because beyond or below the superintendence of 
public opinion, and irremoveable unless by a verdict for some 
indictable offence — from their decision there is no appeal — from 
their decision, although they have to deal with some of the most 
important interests in the country, there is no appeaL ,, 

It was remarked above, that magistrates have a greater 
influence over popular rights and liberties than all the professions 
put together. The celebrated author just quoted, says — " It is 
through the magistracy, more than through any other agency — 
except, indeed, that of the tax-gatherer — that the people are 
brought directly into contact with the government of the country ; 
and this is the measure of justice with which, when they 
approach it, they are treated by functionaries irresponsible for 
their proceedings. A Justice-of-the-peace, whether in his own 
parlour or on the bench, whether employed on summary convic- 
tions,, or enforcing an act of parliament, is never an ostensible 
individual responsible in his own proper person to public opinion ; 
hardly ever, unless he chooses by some indiscretion to make him- 
self so, amenable to a higher and purer judicature/' 

In answer to the allegation, that Justices of all kinds are put in 
office without any regard to their legal or other qualifications for 
the office it is said, that magistrates have a clerk, who is generally 
a lawyer, to direct them in law and other matters. But the clerk 
has no responsibility ; he may, moreover, have his partialities or 
his prejudices to gratify. But, admitting that the clerk performs 
hi* post uprightly towards his employers and the public, can the 
practice be justified, that the dispensers of varied laws to the 
public most depend on their servant for all their legal knowledge ? 
The very idea of such a division of labour implies a censure on 
the sagacity of Englishmen for permitting it at all ; the actual 



Justice and Justices. 287 

fact of its being a general custom of the country is scarcely 
credible. The anomalous position between Justices and their 
clerk has its analogies, to some extent, in many affairs to which 
perhaps it owes its origin. Frequently, in partnerships, one 
man finds the money, and another the brains — the one supplies 

- capital, the other ability and labour ; but then there is some 
responsibility attached to each. Probably the nearest approach 
to a similarity is found in some of the high offices of state, in 
which is a permanent under-secretary, who possesses all the 
official knowledge, and who generally has to teach the chief set 
over him the elements of his official duty, and by the time, and 
frequently before, the principal has learned that initiatory lesson, 
he is made the figure-head of another department, to commence 
another set of rudiments, and a substitute equally deficient 
is put in his place ; and in this manner the Under-Secretaries 
have an everlasting round of teaching their official heads, 
besides doing all the important and responsible duties of the 
department, commonly for about a third part of the salary paid 
to their pupil-superior. However, the subalterns finding all the 
knowledge, is the only part of the analogy which holds in the 
relation between Justices and their clerks ; and there is this 
material difference, the under-secretary has much responsibility 
resting on him for the advice that he gives — the magistrates' clerk 
has none whatever ; he guides the hands and heads of his bench, 
but, right or wrong, he is not answerable to the suffering party, 
who, before he can obtain any redress, must prove that the 
magistrates have been actuated by malice. A grievance 
inflicted by a want of knowledge, or as the result of their 
ignorance or stupidity, is irreparable. The maxim, "igno- 
rantia legis neminem excusat? hardly applies to Justices ; they are 
legalized libertines with respect to their freaks in dealing out 
magistrates' law through the guidance of their clerk. Instances 
in large numbers might be adduced in proof of these remarks ; 
but all personality is eschewed in these strictures, which are 
intended to apply to the system only. 

The absurdity of appointing men by hundreds to administer 
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laws, without first inquiring whether they know any thing about 
them — nay, with the certain knowledge, in most cases, that they 
are entirely ignorant of them — is, one might suppose, so strikingly 
manifest, that the British legislature, for its own credit, would 
abolish the system as soon as it is brought to its notice; that is, 
if the legislature does not itself know a fact which is so patent to 
all portions of the community. 

The legislature cannot plead ignorance to the censure of per- 
mitting the system to disgrace the national character. As long 
ago as 1828, Lord Brougham, then a member of the House of 
Commons, in his celebrated speech on Law Reform, brought the 
administration of the law in the country by Justices-of-peace 
to the notice of parliament In that masterly exposition of legal 
abuses, which has since led to the abolition of most of them, a 
doubt was expressed whether it be fit that magistrates should be 
appointed by lords-lieutenant of counties, without the inter- 
ference of the Crown's responsible ministers. " Looking/' said 
the eloquent speaker, " to the description of persons who are put 
into the commission, I am not at all satisfied that the choice is 
made with competent discretion; and upon this part of the 
question I may as well declare at once, that 1 have very great 
doubts as to the expediency of making clergymen magistrates. 
My opinion is, that a clerical magistrate, in uniting two very ex- 
cellent and useful characters, pretty generally spoils both ; that 
the combination produces what the alchymists called a tertiwn 
quid, with very little indeed of the good qualities of either in- 
gredient, and no little of the bad ones of both, together with 
new evils superinduced by their commixture. There is the ac- 
tivity of the magistrate in an excessive degree ; over-activity is 
a very high magisterial offence in ray view, yet most of the 
magistrates distinguished for over-activity are clergymen ; joined 
to this are found the local hatings and likings, and, generally, 
somewhat narrow-minded opinions^and prejudices, which are apt 
to attach to the character of the resident parish-priest, one of the 
most valuable and respectable if kept pure from political con- 
tamination. There are some lords-lieutenant, I know, who make 
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it a rule never to appoint a clergyman to the magistracy ; and I 
entirely agree in the policy of that course, because the education 
and habits of such gentlemen are seldom of a worldly description, 
and, therefore, by no means qualify them to discharge the duties 
of such an office. Some lords-lieutenant appoint men for their 
political opinions ; some, for activity as partisans in local con- 
tests ; some are so far influenced as to keep out all who take a 
decided part against themselves in matters where all men should 
be free to act as their opinions dictate ; and in the exercise of 
this patronage no responsibility whatever substantially exists." 
Appointed, then, by irresponsible advisers, and irremoveable 
without a conviction, the speaker next expatiated on the au- 
thority of men so chosen, and so secure ; and, first, with respect 
to the evils and hardships of the licensing system, which places 
millions of property at the disposal of Justices. " Nor," said the 
illustrious orator, " is the licensing power of the magistracy that 
in which alone great abuses exist. They prevail wherever their 
authority is exercised ; in the commitments for offences against 
the game laws, in dealing with petty offences against property, 
in taking cognizance of little assaults, especially on officers, and 
a number of other matters affecting the liberties and property of 
the subject ; and yet, for their conduct in all these matters, they 
are not amenable to any superior power, provided they only keep 
their own counsel, and abstain from stating the reasons by which 
they have been actuated should their motives be evil There is 
not a worse constituted tribunal on the face of the earth, not 
even that of the Turkish cadi, than that at which summary con- 
victions on the game laws constantly -take place ; I mean a 
bench, or a brace, of sporting Justices. From their decisions on 
those points, where their passions are most likely to mislead-fhem, 
no appeal in reality lies to a more calm and unprejudiced tribu- 
nal ; for, unless they set out any matter illegal on the face of the 
conviction, you remove the record in vain. 

" Equally supreme are they in cases where, sitting in a body at 
quarter-sessions, they decide upon the most important rights of 
liberty, and property. Let it be remembered that they can sen- 
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tence to almost unlimited imprisonment — to whipping, to fine, nay, 
to transportation for seven or fourteen years (now to penal ser- 
vitude for proportionate periods). I have shuddered to see the 
way in which these extensive powers are sometimes exercised by 
a jurisdiction not responsible for its acts." 

The quotation from this important and valuable oration has 
been long, because, in the most select and apposite terms, it 
treats on the subject under consideration. It should be re- 
published ; some parts of it have been cited before, others will 
be noticed farther on. 

Thirty years have elapsed since the administration of law by 
Justices was so vividly brought before the legislature, and yet it 
remains not only untouched, but the evils then so distinctly 
pointed out have been increasing ever since, and are still spread- 
ing. The lords-lieutenant still appoint county Justices — the 
strictures then made on the exercise of their choice continues to 
be justly applicable. Church magistrates (the "tertium quids") 
of 1828, are in 1858 made in crowds. The reason, perhaps, that 
every parson is not made a Justice is, that some of them have too 
much respect for their profession, and a too conscientious regard 
for the duties, to the discharge of which they have solemnly 
vowed to devote their best energies, to undertake others of which 
they are wholly ignorant, and for which they are totally unfit. 

The licensing system remains in all its enormity — nay, its evils 
are intolerably increased. At present, in cities and boroughs 
having magistrates, partisan Justices may grant licences to their 
friends, or refuse them to men who are not friends. The legis- 
lature has invested these functionaries, made so because they are 
partisans, with the power of benefiting their friends or of punish- 
ing their enemies through the licensing system. The evils of the 
system were palpable thirty years ago ; now they are really 
abominable. 

A bench, or brace, of sporting Justioes continues to form the 
tribunal at which summary convictions on the game laws take 
place. The worst constituted tribunal on the face of the earth is 
-still perpetrating injustice I Tne court of the Turkish cadi may 
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have been improved ; but the court of the English cadi jet exists 
in all its detestable absurdity. 

The quarter-sessions tribunal in 1860 is one of the disgraces 
of the country. The mode of exercising its immense power, 
which thirty years ago made Lord Brougham shudder, is still 
the same ; but that jurisdiction has since been extended to a 
great number of other matters. The quarter sessions, however, 
remains irresponsible for its acts, of whatever nature they may 
be. The speech that has been quoted thus marks the difference 
of responsibility between the quarter sessions and one of the 
superior courts : — "In the Queen's Bench, the name of the judge 
who pronounces the judgment is known, and the venerable ma- 
gistrate stands before the country in his own proper person, al- 
ways placed at the bar of public opinion. In the other case it is 
merely quarter sessions, which is nobody's name. The indi- 
vidual magistrates composing it are not thought of: their names 
are not even published. It is a fluctuating body. If the same 
individuals always satin the court, there might be some approach 
to responsibility. At present there is none ; and where there is 
no responsibility injustice will occasionally be committed as long 
as men are men." 

Though in very many instances gentlemen are made chairmen 
of quarter sessions because of their peculiar fitness, both by in- 
tellectual qualification and social standing, this is not always 
the case : the office has been conferred as a compliment on 
some sprigs of nobility, whose high birth was their only visible 
qualification. Sometimes the choice seems whimsical. Not very 
long ago the magistracy of a county elected a parson for chair- 
man, and, with a similar display of practical wisdom, refused 
to make a Queen's counsel the deputy chairman! Perhaps 
they ought, as a matter of just consistency, to have made 
the Queen's counsel their county chaplain ; for there can be 
no valid reason why parsons alone should be permitted to 
poach on the preserves of others, and no other profession be 
allowed to enter upon theirs, especially as it is supported at a 
cost of five millions a-year to the public. If there are parson 
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judges, reverend commissioners, and clerical chairmen, why 
should there not be medical canons, legal deans, and military 
bishops ? Unless parsons desire to have their nice preserves thrown 
open, they had better refrain from poaching ! The chairman of 
quarter sessions ought to be an experienced lawyer, thoroughly 
unbiassed by local prejudices or partialities, and not a teriium 
quid, who may be strongly imbued with professional bigotry and 
narrow-minded prepossessions. Clearly, if he were good for 
any thing, he would attend to his own profession, and eschew 
matters so utterly inimical to it. But, however competent and 
unbiassed the chairman may be, he forms only one member of 
the sessions court : he has colleagues whose incompetency may 
sadly detract from and mar his official fitness. There is 
another evil attending the trial of prisoners at quarter sessions. 
Very generally the committing magistrate attends ; he very often 
brings to the bench a personal knowledge of the prisoner's ante- 
cedents. If the accused has been a poacher, or has in any 
manner made himself obnoxious to the squire or parson of the 
parish, and is convicted, the sentence is not strictly a punish- 
ment for the offence then tried, but a making it quits for other 
matters — a paying off of old scores ; hence the severe punish- 
ments at quarter sessions for apparently trifling offences. On 
the other hand, if the accused is the pet of the parson or Justice, 
the fact operates the other way, and a bad offence brings only a 
light punishment ; in either case, the convicted does not get the 
penalty due to the offence which he is proved to have committed. 
Unquestionably, for the above reasons, and many others which 
might easily be adduced, there ought to be a duly qualified 
chairman of quarter sessions, paid for his services, and entirely 
free from party bias, and local or personal prejudices. It is 
often alleged that the magistracy ought not to be responsible 
because it is not paid. The noble reformer from whose speech 
so much has been taken, thus answers the quibble, about 
administering the law for nothing — u He ought not to forget that, 
as gold itself may be bought too dear, so may economy : money 
may be saved at too high a price. But is it often all a gratuitous 
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Bervice t Although they have no money they msy have money's 
worth. Che^p justice," said the illustrious speaker, " is a very 
good thing; but costly justice is much better than cheap 
injustice." Whether the office of magistrate be unremunerative 
or not, it clearly enables its possessor to put nice pecuniary 
things into the hands of clerks and other dependants. We often 
see a person fined sixpence for some very petty offence, and the 
Costs, which mean the clerk's perquisites, ten shillings. It may 
be questionable whether a large number of convictions for very 
trifling matters, do not take place quite as often for the sake of 
remunerating the clerk as for the benefit of the community ; at 
any rate, a penalty of sixpence or a shilling, and expenses 
amounting to eight or ten shillings, are very disproportionate to 
each other. If the clerk finds the law, he does not supply the 
bench for nothing. 

With respect to magistrates as the irresponsible imposers of 
county rates, and the unanswerable disposers of the impost, the 
power invested in them is utterly anomalous and indefensible. 
This topic was ably discussed some time ago in a pamphlet 
headed, "County Reform. — The Magistracy of England, its 
Abuses, and their Remedy in popular Election; by J. H. Palmer, 
Esq., Barrister at Law;" and also in a larger work, "On the 
Magistracy of England, and the Origin of Expenditure of County 
Rates ; by Edward Mullins, Solicitor." 

The new police has more than doubled the county expendi- 
ture ; still this worst of tyranny — taxation without representation 
— is permitted to continue in this land of vaunted liberty ! 

However, the present article is only intended to discuss the 
magisterial system in reference to the administration of the law ; 
and the main point meant to be insisted on has been, that every 
man invested with the power of acting as judge on the liberty 
and property of his fellow countrymen, ought, as a preliminary 
step, to give some proof that he knows the law which he has to 
administer. In the present state of things no such common- 
sense rule exists. The candidate for the bench is not only 
placed on it without the least inquiry as to his knowledge of the 
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law; but, in numerous cases, that knowledge is deemed an 
insuperable objection to its possessors being ma^ a Justice-of- 
peace. Attorneys and barristers are carefully excluded, perhaps 
lest their fitness for their duties should damage the chance-work 
of the Dogberry decisions/ or tend to diminish the all-important 
clerk's influence. 

Almost every part of the law which formed the subject of 
comment and censure in the speech from which so much has 
been cited, has since been amended or abolished — a large num- 
ber of them by the indefatigable Lord Brougham himself, to 
whom the nation is deeply indebted for legislative reforms of all 
descriptions. The noble lord's brilliant career is gemmed with 
legal measures of the highest importance to the community, 
which he has devised and carried into law, almost single-handed. 
His labours as a law reformer have been as immense as they 
have been publicly beneficial. Looking at them in all their 
comprehensive vastness, it seems almost a species of cruelty, 
which ought to make one amenable to the penalties of Martin's 
Act, even to wish his lordship still to do more. Nevertheless, 
there is yet remaining an enormous social evil which his lord- 
ship alone can eradicate. The magnitude of the evil is quite 
appalling. Almost every legislator, noble and not noble, is a 
Justice-of-peace, and prepared to battle for the system. Hun- 
dreds of consequential men may truly attribute their social 
importance to their being placed on the bench. The large purse 
of these created magnates will desperately contend on behalf of 
the system that has made them what they are. To overcome 
these obstacles, and to vanquish such force, would be a perfor- 
mance worthy of Lord Brougham's prowess. 

Strange as it may appear to any one who duly considers the 
present state of the magistracy, scarcely a session passes with- 
out the legislature's conferring additional powers on Justices-of- 
peace. For example, the Juvenile Offenders' Act handed over 
to Justices at petty sessions a very large number of the cases 
hitherto tried at quarter sessions. The general scope of that 
measure was praiseworthy ; for clearly small offences* like small 
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debts, ought to be settled as nearly on the spot as may be, and 
with the least possible expense and trouble to the parties and 
the public. Up to the time of passing this act, youthful and 
petty offenders had to be sent to the county prison, sometimes 
forty or fifty miles ; and at the sessions, prosecutors, witnesses, 
constables, &c, had to be taken that distance, and paid by the 
public, all for an offence, perhaps almost venial, at all events 
one that did not always deserve the defilement of the jail, much 
less the enduring stigma which imprisonment in a jail always 
leaves. Whether the Juvenile Offenders' Bill was intended to 
remedy this state of things, or merely to add more power to 
irresponsible Justices, is not quite clear. At any rate, the 
measure might have been made to act beneficially to the country, 
if care had been taken to have competent judges at petty 
sessions. As it is, nothing can be more monstrous than to vest 
such powers in the hands of a couple of country Justices — the 
usual tribunal at petty sessions — very often the parson and the 
squire of the parish, unrestrained by the bar or any other check 
whatever. Suppose a person, suspected of poaching, or of any 
other offence equally heinous in the sight of country Justices, 
happens to be brought for trial at such sessions, is he likely to 
be tried and punished simply for the offence of which he is 
accused ? It is true, in many cases it is optional whether he will 
be tried by them or not ; but what, under such circumstances, 
is a country bumpkin likely to do when confronted with such 
judges and their clerks ? Bewildered, ashamed, and bamboozled, 
he pleads guilty, and a long reckoning is made up with him ; he 
is made <a jail bird for a lengthened period, and he leaves that 
contaminating academy duly qualified to become a distinguished 
member of the hulks, or a successful candidate for the gallows. 

Instead of investing two unqualified and untutored Justices 
with such powers over their "countrymen's liberties, a properly 
qualified judge should have been appointed, free from personal 
bias or local prejudice ; and in lieu of sending juvenile and petty 
offenders for their first transgression to jail, thus defiling them 
for life, a punishment which their small offence does not deserve 
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nor justify, some hours in the stocks, or a private whipping, 
would be a punishment quite sufficient and much more effective. 
There is generally a school attached to each union ; why not 
have a room, purposely adapted for small offenders for the first 
time, made part of such school, in which they might, under pro- 
per discipline, for a time receive correction and punishment 
without being marked with the jail brand? The Juvenile 
Offenders' measure, if it had been devised and carried into opera- 
tion in this manner, might have conferred great benefits on the 
public ; at present it is no credit to the legislative Justices who 
passed it, and a sad disgrace to the country that suffers such a 
monstrosity to exist. 

The county-police measure has also added immensely to the 
power of the Justices. This half-military army overspreads the 
whole country. In rural districts, almost every other man you 
meet is either a magistrate or a police-officer ; if either numerous 
body be much more increased, they will be obliged to apprehend 
and commit each other. The county expenditure is more than 
doubled ; and, as it has been remarked, this heavy and increasing 
tax is imposed and expended by irresponsible Justices — all that 
the payers have to do, is to stand and deliver when they are 
ordered to pay. 

Magistrates' work is also palpably increased by this force. 
The force is drilled and made as military as possible. It is to 
be hoped that they will not be over-active in picking up very 
small matters, which, though not exactly right, may very often 
be, more advantageously to all sides, left alone than made the 
subject of prosecution. This new force, composed often of raw 
Irish and other rough materials, is apt harshly to interfere with 
sturdy yeomen and others who will not brook any thing of the 
kind ; hence numerous cases of assaults of officers in the dis- 
charge of their duty, continually occur, and very much increase 
the duties of Justices at petty and quarter sessions. It is thought 
that a police, intended to be well drilled and tutored, should be 
under the guidance of a properly qualified magistracy, and that 
untutored Justices are not adapted to be judges between the 
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police force and the community, because it will be more easy 
for them to side with the police force than to interpret and 
apply the law of which they know nothing ; the result will be, 
that a carefully drilled force will rule their untutored masters, 
the Justices, and the public will suffer from the anomaly. 

To render the scheme of the county police of any value, or 
even endurable, we must have magistrates not only wishing to 
act justly, but possessing the legal and other knowledge — the 
necessary qualifications for independently standing between the 
police and the public, not partially siding with the one or the 
other. The main business of the police ought to be to prevent 
crime. When they see suspected persons, especially young 
ones, about to commit an offence, they should warn them that 
they are watched ; but if, cat-like, they crouch in bye-places 
until the petty offence is committed, and then pounce on the 
small thief, they may assist to fill the jail, and increase the 
work of magistrates at sessions ; but they will soon become an 
intolerable nuisance. For they will obviously increase an evil 
which is already an enormous one — namely, the number of petty 
offenders and juvenile jail" birds. It is really questionable 
whether England, without this police army, did not expend too 
much time and money in detecting and punishing petty offen- 
ders. Safely locking, and a little more careful inspection, would 
in numerous cases have saved the public expense, and have pre- 
vented a great deal of moral degradation. There is often cul- 
pable carelessness on the one side, as well as dishonesty on the 
other. We do not want to maintain a costly force to watch 
over negligent people's affairs ; if such a policy be carried much 
further, we shall expend so much under the plea of defending 
property, that tax-payers will have nothing left to defend. One 
fact is quite clear and indisputable— that every year adds to the 
county expenditure, which is imposed and spent by an irrespon- 
sible magistracy. This is a great evil, but it vanishes into 
nothing when compared with that of Justices administering 
complicated laws of which they are wholly ignorant Their tax- 
ing their countrymen and spending the proceeds, entirely un- 
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answerable to the payers, is local tyranny which no free country 
ought to bear. To allow men, wholly unlearned and irrespon- 
sible, to inflict numerous contradictory laws on their countrymen 
at haphazard, is a state of things that reflects disparagingly on 
the wisdom of the British people. 

Our main object here, is to bring to the notice of our readers 
the administration of the law by magistrates as one especially 
deserving their consideration. We are perfectly aware of the 
immense difficulties which on all sides encompass the subject ; 
but we believe that the most inveterate stickler for the magiste- 
rial system, cannot gainsay nor controvert this standing maxim — 
Ci That no one should be invested with the power of administering 
the law without first giving satisfactory proof that his knowledge 
of the law is sufficient to enable him to discharge such duty 
justly and satisfactorily/' Were the law which the Justices have 
to administer, simple, clear, and explicit, still its administrators 
could not perform their functions without some preparatory 
study and practice, of which the public should demand sufficient 
evidence. But the laws which come especially within the cogni- 
zance of magistrates are often intricate and contradictory, hard 
to understand, and difficult to^apply. We will quote, in conclu- 
sion, a passage from the preface of Mr. Arnold's useful work, 
mentioned at the head of this article. He says — " Perhaps I 
may be permitted here to express an opinion, how desirable it 
seems that all the law relating to the duties of a Justice-of-the- 
peace shoidd undergo a thorough revision and consolidation. 
The 19 and 20 Vict. c. 64 (the Statutes not in Use Repeal 
Act), passed in 1856, swept away, it is true, a great mass of 
obsolete rubbish, which, though still law, had long fallen into 
desuetude. There is still, however, a large quantity remaining, 
especially in connection with summary convictions. Pew per- 
sons out of the trade, and perhaps not many in it, are aware of 
the stringent regulations still in existence with reference to the 
nearly obsolete ornament of metal buttons. With regard to the 
offence of simple drunkenness, I have ventured to express a doubt 
whether such an offence any longer exists ; but, if it does, it is clear 
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that the penalty attaches to every case of private drunkenness, 
as well as to those of a public character, where the offence may 
be considered as a scandal to morals and decency. Profane 
cursing and swearing is still an offence punishable by fine, or, in 
default, by imprisonment with hard labour. If it be expedient, 
as possibly it may be, that irreverence and vulgarity in language 
should be put down by act of parliament, the law ought to be 
strictly enforced, otherwise it becomes worse than a dead letter, 
and exists merely as a trap in which the unwary may occasion- 
ally be caught. By the 19 Geo. IL, c. 21, not only is the 
offender, that is, the utterer of profane curses and swearing, 
liable to a penalty according to his degree ; but, should the 
offence be committed in the presence of a constable, he also is 
liable to a penalty of forty shillings if he does not apprehend 
the offender if unknown, and bring him before a Justice, or 
proceed to summon him if known; and further, should the 
swearing take place in the presence of a Justice, and he does not 
at once convict the offender, the Justice in his turn becomes 
liable to a penalty of five pounds, recoverable by action by any 
common informer/' Mr. Arnold here adds a practical note to 
the following effect : — €i If a Justice-of-the-peace should ever so 
far forget himself and the penalty of the law, as to utter a pro- 
fane oath or curse, it seems he ought, as a matter of honesty, 
following the example of Marmaduke Magog, to fine himself. 
That he should do so would be at least a matter of policy if the 
oath were uttered in the presence of another person ; the penalty 
for the offence being only five shillings, but the penalty for not 
inflicting that penalty being five pounds, besides the costs of the 
action/' 

The author further observes: — "Not only does it seem 
advisable that there should be a revision of existing statutes, 
but it would be as well that there should be some sort of super- 
vision of future acts of parliament ; so as not only to insure 
greater harmony between them and former laws which are ndt 
meant to be interfered with, but also to provide against blunders 
and inaccuracies which too frequently disfigure the statute book. 
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But until a Minister of Justice, or some analogous officer, shall 
be established, it would be hopeless to expect so useful and 
necessary a reform." 

Let us, however, add to .these remarks of Mr. Arnold, that it 
will be of small advantage to reform our laws as suggested, and 
render them rational, consistent, and plain, unless we can, at 
the same time, secure for the public that our magistracy shall 
be intelligent, instructed, and capable. 



Art. V.— CRIMINAL LAW OF FRANCE. 

Histoire du Droit Criminel, des Peuples Modernes. — Con- 
siderf dans ses Rapports avec les Progris de la Civilisation. 
Par Albert du Boys. Paris : Auguste Durand. 

rpHERE has been latterly, as we know, a tendency in the works 
-"*- of French political historians, to examine the sources 
whence that principle of over-government and of over-centrali- 
zation has sprung, which has been the bane of France, politically 
speaking, for the last two centuries at least, and manifestly since 
the time of Cardinal de Richelieu's rule. We are not aware that 
a similar tendency has been shown, or a similar object pursued, by 
any of the legal writers of France ; yet here, more than in any 
other sphere of study, would it be interesting to watch the growth 
of a centralization which has little by little paralyzed all the 
several springs of individual activity in the nation. It is next to 
impossible to separate the political from the legal condition of a 
country. Its government will necessarily be more or less 
reflected in its laws. The chief evil is, and an evil singularly 
active and visible among our neighbours, that law, instead of 
being the result of the workings of the national mind, results 
simply from the decisions of the governing body. This has been 
so persistently the case with Frenchmen, that if there is one 
thing they dislike and seek to elude, it is the action of the law. 
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This is not denied by any of their thiakers or writera It is on 
all hands so much an admitted fact, that one of the great charac- 
teristics which distinguish the French from the Saxon and Anglo- 
Saxon races, is to be found in this circumstance, that whilst the 
latter respect their laws, honour them, and obey th^m cheerfully, 
the former seem to conceive they have well merited of humanity 
when they have resisted them. France is one of the few 
countries on the face of the globe, where the law is held to be 
incompatible with a large amount of freedom. Now this, be it 
remarked, is precisely the reverse of our English system; our 
notion is, that the law is that which is right ; whereas, to the 
French mind, it is that which is tyrannical. This is not a 
particular opinion personal to ourselves; it is the plain state- 
ment of a fact which we are not aware it ever came into any 
body's head to dispute. The French dislike, and seek by every 
means to elude, and resist, and overthrow the law. This is a 
simple fact They have done so under every succeeding regime ; 
as much under the absolute monarchy of Louis XIV. as under 
the imperial despotism of Napoleon ; yet not less under the two 
republics of 1793 and 1848 — the one so terrible, the other so mild 
and careless — than under the restoration, or the parliamentary 
government of Louis Philippe. Whatever the political form of 
their government, the French nation has evinced an equal amount 
of repugnance for its laws ; an equal desire not to submit to them. 
When Englishmen think it is their duty to oppose sturdily and 
steadfastly any measure of the executive, the firmest ground 
which they choose for making a stand upon is the law; their 
"rights" are represented by the law. When Frenchmen are 
hurried away into a revolution, the very first thing they rise 
against, the very first thing they determine to overthrow, is the 
'law. j 

We have dwelt upon this, repeating, as our readers will see, 
more than once our well-founded convictions upon the subject ; 
because the fact of a great country living in dislike of its laws, 
repudiating them, attacking and abolishing them whenever it 
finds an occasion of so doing, seems to us a condition of things 
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302 Criminal Law of France, 

that cannot be too attentively considered, and that has not eve/ 
been sufficiently meditated upon by those writers who, amongst 
ourselves, have made France the object of their study. - 

We would, at* the flame time, call < our readers' - attention to 
another point. The law being more disliked in France than in 
any other isoiintry we could mention, we are also obliged to 
admit that* in France, more than any where ehfe, the law^ismarked 
by absolute unifbfmity. If we turn our eyes homewards we find, 
on the contrary, that the law, which is better liked in England 
than in, perhaps, any other part of the civilized world, is 
characterized precisely by 1 the largest amount of variety. If 
political' institutions, to be duAble, ought to ! be r ndthing more than 
the gradual and perfect development of national requirements "and 
manners, laws, to be easily submitted to] and regarded as really 
tutelary, should be chiefly the consecration' of customs — national 
and local. Whenever law is the consecration of a long-standing 
custom, that law has for its existence a reason beyond all the 
arguments of the laws of most "learned doctors;" and it is so 
thoroughly in such cases self-made by the population, that the 
infringer of it stands alone, and has the population against him ; 
whilst in all instances where laws spring simply from the combi- 
nations and decisions of mere theorists, the individual who infringes 
them is sure to attract to himself the sympathies of the com- 
munity; and whenever this' cecums (as it invariably does in 
France), the law, in its dignity and in its power of doing good, is 
the sufferer. . ; •-•-.= 

The first thing that occurs to a French 'juristonsult when 
referring to the subject of English law,' is to express unmitigated 
astonishment at the circumstance of any natfbn being able to put 
up with so hopelessly intricate and confused a mass of Regulations. 
" You have no ' code/ as we have; no unique and uniform ' code,' 
applicable to all men and all delinquencies !" is his first cry of 
despair; and the fact of not treating sentient human beings as 
mathematical quantities, appears to him a sign of unmistakable 
inferiority. The existence, for example, of what he denominated 
certain " idiosyncrasies " in the laws of Scotland, seems to him 
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bo monstrous that he begins invariably /by. refusing to believe in 
it ; and when the fact of its existence, prolonged iftto this " e&*> 
lightened age/' ia made evident to; him, he staodf Aghast, $tnd 
eeripnsly wonders bow atfy conynunity so admiotfttered c*n subsist. 
Yet let any thinker on our side of the. water say whiph system 
practically w<Hrl$s the best ; and then* perhaps, we maybe cjo^tpnt to 
uphold a set of laws*-confused, ?' illogical/' absurd even as they 
may seem to our neighbours 1 — which are of such strong self-growth 
amongst us, that obedience to them is applauded, and all attempts 
to escape from their action is unmistakably unpopular. 

In France, legal like political institutions do not emerge from 
within, but press upon the nation from without. Law acts upon, 
and against, never with the community, and, besides this, it is 
with law as with government, there is too much of it ; the French 
people are over-legislated for, if the term may be allowed, as they 
are over-governed. They are protected nowhere in their freedom; 
and a Frenchman, from cradle to grave, can with great difficulty 
have his own way in any one act of his life. At his birth, at his 
marriage, at his death-r-npon every occurrence however trifling of 
his life — he comes for ever in contact with " le Code!" and is amen- 
able to the justice of some tribunal for the commission or omission 
of some, to our minds absurdly ;triflii}g, act, equally unimportant 
whether, oipitted or .committed, • 

" 1/0 Ugbli&i noiis tu4J " «aid* most .truly a deputy undes LpuU 
Philippe's reign. It does so. .F*ench«aan are .unnecessarily 
Gntrarif milled *nd. tied down by the countless threads of. a vast 
legal ??eb, which it. is $q wonder they Jiate. t But : whence comes 
this over-legislation, and this particular #haraQtetistie $ the lav 
in ,Frau.Qe, tlmt it springs not. from, nor i$ in sympathy witl^ tfc$ 
b^bitfc ftf Jhe people? It comes from the fact of; the preponde- 
rance of, the Bonwi elemept in French jurisprudence. "At the 
time of the Renaissance? says M- du Boys, " thefre is no denying 
that a certain reaction ia favour of Paganism took place throughr 
out Europe, but most of ^11 has its influence, to be noted in the 
formation of our social institutions; meanwhije the Gerpaanic 
element was gradually weakened, day after day by degrees, as 
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civilization progressed ! Of this there now remains to us nothing 
save the memory of certain liberties and local traditions." 

It is curious enough that the uniformity and excess of centra- 
lization, which are the principles of Roman jurisprudence, so 
fascinated the modern French mind, that they are to be found 
secretly inspiring every man who in France aims, since the com- 
mencement of the seventeenth century, at becoming either a 
legislator or a statesman. Henri IV., who was the last French 
king, the last sovereign who understood that a nation, to maintain 
its place amongst other nations, must co-operate in the task of 
governing itself — Henri IV. encouraged the existence of all really 
national traditions, of all local customs ; and had he and his 
minister, Sully, but been followed during half a century by other 
sovereigns and statesmen of their own stamp, they would have 
laid the basis of a legal edifice in France, which would assuredly 
have been wanting in the perfect uniformity of the present " code," 
but which would have been respected by the nation, because 
emanating in fact from itself, and would have insured unpopu- 
larity to the law-breaker, which we take to be the best and most 
practical end and aim of all law. 

There are two prime sources of all legislation in our modern 
world — tradition and the Roman law ; and, in proportion as any 
country is ripe for independence and self-government* will tradi- 
tion be found to inspire its lawgivers. The Roman law prevails 
only there where the notion of the state supersedes that of the 
nation. This is what has been progressively occurring in France. 
During the reigns of the Valois, between Louis XIL and 
Henri IH., we find the nation so active, so ready to take its own 
part, that the part played by "the government" is almost a 
•secondary one ; and thare can be no doubt that Henri IV. left at 
his death an independent country, a complete body composed 
of those several strong, living, counterbalancing forces, which, 
summed up together, make a body national, a people. To the 
death of Henri IV. the French nation is occupied in developing 
itself. With Cardinal de Richelieu we come at once to the idea 
iof the state. Without seeking for an instant to detract from his 
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political greatness (which was incontestable), it must, however, be 
remarked that, more perhaps than any of his successors, he was 
imbued with the unfortunate conviction, that a state may be 
created, fashioned, modelled, animated, brought to be, and to act, 
by the will of one resolute man, or of a small set of resolute men, 
independently of the genuine tendencies or habits of the popula- 
tions. From the time of Richelieu dates that perfect mania (for 
it deserves no milder name) by which all French legislators and 
politicians have been possessed until the present moment — the 
mania, namely, for reducing each living national force to an 
abstraction, and for treating populations of human beings as 
though they were mere mathematical quantities. Louis XIV. 
declares " the state " incarnate in himself, and authoritatively lays 
down the principle, that the king is the state. At the same time 
he reverts to Rome as the source of all legislation, with such 
determined conviction, that, aided by such narrow, dogmatic 
theorists as Colbert, Louvois, and some few others, we have him 
(which is too little known) working day and night at the elabora- 
tion of a compact, uniform code, entitled " Le Code Louis/' and 
in which the only things utterly neglected are the tendencies, 
tastes, habits, customs, and traditions of the populations that are 
to be governed and legislated for. The Convention next 
continued this system, which unconsciously adopts all the 
theoretical notions of le Or and Box; and is even more ena- 
moured of the idea of the "state" (which term it only 
sometimes exchanges for that of " la PaArie "), deals even more 
in abstractions, treats men still more as mathematical quantities, 
and reverts to Rome with such idolatry, that upon some solemn 
occasions it can be satisfied with nothing less than actually inflict- 
ing, upon what it calls the " Tribunes of the People," the disguise 
of a Roman citizen's attire. The Convention worships classical 
traditions only; and, in what it misconceives to be a liberal 
movement, it inaugurates simply the reign of an abstract 
despotism, the despotic nature whereof escapes it for the mere 
reason of its impersonality. As to the Consulate and the Empire, 
this is all Rome. " The state " is incarnate in Napoleon now as 
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it was in LouiaXIV^and France is more than ever kept down, 
bullied, oppressed, and .rendered literally inanimate by tba over- 
government and over-legislation of a set of theorists who obey 
the one arch-theorist who stands at their head. The work of 
excessive centralization, had been so vigorously done, that no one, 
of no matter how contrary an opinion to his predecessors, dreams 
of undoing it. Republicans, revolutionists, soldiers, imperialists; 
royalists of the restoration, constitutionalists of the monarchy of 
July, socialists of '48, "Decen&eriste" of the present *£pm*, all 
accept the bet of political and legal centralization as a- duty, as 
one of the very things of which France has tot be proudest ; and 
all theorize in the same dogmatical manner, and join in the work 
of tightening round the country the bonds of a " code," of which, 
upon every possible occasion, the country shows its dislike. 

The principal aim of M. du Boys, in his two volumes, has 
been to show the antagonism between the national legal tra- 
ditions of France, and the spirit of her present legislation. M» 
du Boys clearly sees, and plainly states, that the legal traditions 
of France are of Germanic origin, as are our own ; but as de- 
centralization and strong local vitality are among the worst 
inevitable consequences of the Germanic spirit of legislation — 
when the system of over-centralization was adopted by French 
rulers .and statesmen, the Germanic element was necessarily 
banishcdJcora what was to be the "perfectly uniform" edifice of 
the- laws *rf. France. ) * . . ' - .■> . 

The oaojirst great.. lawgiver of France was Charlentag&e*; 
and we have sincerely to* thank «M» du. Boys. for the straight- 
forward way in which he has destroyed aH^halhisilpprahaBsions, 
encouraged by the theoretical schools of writers, 'upon ibmiibject 
of one of the founders of French nationality. The supporters 
of the purely Roman institutions all affect to find a champion in 
Charlemagne, "whereas nothing can be farther removed from the 
truth. Charlemagne was so thoroughly convinced that law, to 
be beneficial, must be simply the consecration of custom ; he was 
so wedded to the maintenance of tradition, that by degrees, as 
.the work of centralization progressed, it was found thoroughly 
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incompatible with the spirit \of this really great legislator and 
statesman. Whilst, in our owp so .coptrary mode of proceeding, 
many a law will be found to date originally from Alfcpd^who is 
our Charlemagne), we do not suppose it .would be possible to 
discover, in the entire and uniform web xtf French legislation, one 
trace of the thoughts of one of the mp§t. human, and one of the 
most practical lawgivers and organisers, pf J&e 'Christian £r$. 

The following is worthy of notq flppn the reluctance with 
which Charlemagne consented, at the request of the Pt)pe, to 
restore evert an %pparepfc semblance of what had be$n the empfre : 
"There was," says M. du Boys* (and- his long aftd patient histori- 
cal researches enable him to say it with. %»€bQrity)rV there was a 
strong and mysterious sort of repugnanpe in the Frankish king, 
in the liberal conqueror of the, Saxons and Lombards, to consent 
to associate himself with jthe memories, and assume the outward 
insignia' of a dignity, the spirit of whose latest wearers was so 
absolutely at variance; with his own. Those who have affected 
to treat this repugnance on the part of Charlemagne as hypo- 
critical, prove either their own bad faith, or their own incapacity 
tff, comprehending so lofty and grandly statesmanlike a character 
as that of Charlemagne. This really great ruler may have 
had, according to the spirit of his times, a certain inclination 
towards Romanism; as a Christian and child of the church, 
he was religiously a papist, his age would not have allowed 
him to be any thing else ; but as a man, a sovereign, and above 
all, as a legislator, he was always, and above and before all, a 
Frank and a German. In all his tastes and habits,, in his 
tendencies, and in the spirit .of his institutions, Germanism is 
every where to be traced : neither .was it in the milder zones of 
his vast empire that he even fixed his residence, but on the banks 
of the Rhine, and along those banks tradition has every where 
preserved his memory. Whilst the France of the Capetian 
dynasty seems gradually to separate herself more and more from 
the legislative principles of the great founder of her power ; and 
whilst it is to be remarked that Philip Augustus and St. Louis, 
Beaumanoir and Pierre Desfontaines, never allude to the CapUu- 
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laries, the entire legal edifice of Germany, built up by her Othos, 
Henries, and Sigismunds, is full of the principles, precepts, and 
practices of one of the greatest of modern lawgivers. The incon- 
ceivable error of the present day in France is, the attempt to 
represent Charlemagne as an innovator who aimed at outstepping 
his age, and who sought to resuscitate the civilization of classical 
pagan Rome in the midst of a semi-barbarous race, with whose 
every thought, feeling, and custom, such a civilization was incom- 
patible." 

*. The words by which Tacitus describes a principle in the legis- 
lation of the Germans of his time, lt De minoribus rebus principes 
consultant, de majoribus omnes^ are perfectly applicable to the 
principle of delegation or representation, which was fundamentally 
that of Charlemagne's legal institutions. His " Missi Dominici," 
or agents of the king, are nothing more than so many centred 
around which the largest amount of justice may be gathered in 
the person of delegates, to whom the defence of justice is intrusted. 
On the one hand, the Missi Dominici represented the sovereign; 
whilst, on the other, every noble or churchman in his dominions, 
all those notables who answer to the denomination of " Principes," 
used by Tacitus, were obliged at least twice a year, at a general 
assembly, to expose to the sovereign the requirements of the popu- 
lation. The principle of delegation once recognized, we recognize 
the delegating power, which is the people, the whole nation; those 
whom Tacitus points to as having a right to judge of " greater 
things." . Delegation itself is but a form; but the one thing from 
which it is impossible to separate it is, as we say, the recog? 
nized authority of the delegator. "By the judicial system of 
Charlemagne/' says truly M. du Boys, " a sort of perpetual and 
healthy circulation of the blood in the body national was kept up; 
as a legislator, he appears to us as the reverse of an innovator* 
He has no preconceived plans or systems; he revises, altera, adds 
to, or modifies customs which he finds already existent ; he makes 
use of, to improve them, regulations and statutes already establish- 
ed by tradition; he compiles, but he takes care not to create. 
-Now and then, from the observation of a particular order of 
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©vents or circumstances frequently repeated, he is brought to the 
conclusion that a new enactment is required ; but he proceeds 
most cautiously even then, and chiefly bases his new regulation 
upon some long-standing custom which he finds capable of 
application to the case in point. He never once tried, or dreamt 
of trying, to set up and create a uniform code, but left to each 
several race or population its national or traditional customs and 
legislation — gave, according to the expression of his historian 
Eginhard, ' ct, chaque homme sa loi.' " 

Here is one of the points which to us seem the most important; 
first, because we find therein what we believe to be the chief 
cause of the ruliug defect of modern French legislation, and next, 
by implication, what we take to constitute the superiority of our 
own. The Germanic principle of legislation is that of legislation 
from within, as it were ; the Eoman is that of legislation from 
without. In the Germanic system (which is so essentially 
our own), society is, up to a very high degree, its own best 
guardian and judge ; and Anglo-Saxon races evidently aspire to 
as much self-legislation as possible, as they do politically to 
as much self-government The proof of this is to be found 
in numberless details ; but the two facts, of the existence of our 
unpaid magistrates and of grand juries, are sufficient for our argu- 
ment* The institution of a grand jury proves the persistence of 
the Germanic element in our law ; for it is, after all, but another 
form in which the nation presides over the administration of 
justice by its delegates. It is a manifest example of the body 
social taking its own affairs in hand, and watching over the way 
in which justice is administered. The legislative principle of the 
Germans is preserved whole and entire by this, in contradistinc- 
tion to the spirit of Roman law. The same may be said of our 
unpaid magistrates, who in theory are the representatives of society, 
enforcing the laws of their country to the end that justice may be 
done, and see that justice be done. This is to associate, more or less, 
every man in the country — at all events, every man holding any 
stake in it — with the work of legislation and of the administration of 
justice, and this necessarily conduces to the great respect of the 
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majority for the law, to the facility, therefore, of its maintenance 
and enforcement. a »-. . ; 

The principle of Roman legislation is precisely the contrary of 
what we have been attempting to 1 describe. . It divides mankind 
into two distinct parts — the guilty And their judges* Centraliza- 
tion k the one great mode of action of. the legislation, which, to 
give it its proper modern name, we will denominate XJallo- 
Roman legislation. In this system justice is administered by a 
body of men who are paid for administering it, and who, for a 
number of obvious reasons, cease to have any connecting tie with 
their fellow-citizens. Neither are they "citizens" themselves: 1 
They are accusers; and the rest of the world to their eyes assume 
the form of people who either are, or may one day be, accused*, 
The excitement of the idea of pursuit is unavoidably awakened in 
the breasts of these men ; and the humaa being, whose greater or 
less degree of culpability they have^ to discover and decide upon, 
becomes a quarry which there is a merit. and a pleasure in hunt- 
ing down. As the modern French legislative system stands, no two 
forces can be mote thoroughly antagonistic than " society/' and 
those who are nominally appointed to guard it against attack. 
This we mainly believe to come from the < preference shown by 
all French rulers and statesmen, for the last two centuries, for the 
centralizing principle off Roman legislation, bearing upon society 
from" without, over the -fa* fcxore Gernmnio principle, springing 
from within, and interesting Society in/ the Work of its own pre» 
servation and defence. a . 

Two things will always have to be remarked by whoever 
devotes himself to the comparative study of French and English 
institutions, political or judicial; the large amount of public- 
spirited n ess in the Anglo-Saxon, and the singular want of any 
thing of the kind in the Gallic race. A Saxon thane was sub* 
ject to the forfeiture of his lands to the cnwn, if he neglected 
three consecutive times to take his place at the great periodical 
council of the notables of his country ; and enactments are to be 
found, proving that, amongst nations where the Germanic element 
predominates, the judicial power was so completely composed of. 
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the members of society itself, acting as society's own guardian 
and judge, that ; there were populations "in which a magistrate 
may be found for every thousand, or five hundred, or one hundred, 
or even ^smaller number of i$en." — (A. du Boys, voL i. p. 353.) 
This Tnaaifeetlyproris the tendency towards self-legislation, and 
the strong public life of a race. Now, what do we find in the 
Grallo-Frankish tribes? The impossibility of development of 
Germanic legislation, and the easy submission to the centralizing 
spirit of Berne, from the t<?tal want among the Gauls and Franks 
of thai very publie spirit we ha*e just pointed out, and of that 
desire to help society in the work of guarding and defending 
itself. 

When the comparatively low level of political and private 
morality in France is taken into consideration, it is a common 
thing to say that her institutions, her government, and her laws, 
are in fault* This is easy to assert, aud it is to some extent 
true, no doubt ; but in M. de Maistre's famous speech — " a people 
never has any government but the one it deserves," there is also 
truth; and it is a question whether the inferiority of the political 
and judicial institutions of France is not mainly to be ascribed to 
the singularly small amount of public-spiritedness of the men 
whose office it was to make them work. We have said that 
Germanism, in the judicial institutions of France, was at its 
height *under the reign of* Charletaiagne. The pure Germanic 
element decreases gradually after his death, without there being 
yet any apparent tendency to have recourse to the over-central- 
izing or Roman element. But what is the cause of this decrease, 
even at scnearly to epoch ? the narrow selfishness of the men to 
whom the administration of justice is entrusted, and their ab- 
solute wlbt o6 what we should term public spirit — namely, the 
care 'for or attachment to the public welfare, or the good of all 
the Commonweal!.- 

"®ie-*et9peror Charles the Bald," says M. du'Boys, "having 
conferred certain privileges upoft his counts and nobles, these 
magistrates immediately aspired to a larger amount of personal 
authority and power. First, they laid hands themselves upon the 
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tolls, and other sources of the public revenue, which they had a 
right only to receive in the name of the king ; and next, they 
ended by appropriating also to themselves the judicial authority 
over their dependants, which they had also no right to exercise 
otherwise than as delegates of the crown. In the beginning they 
did not deny that their power was in principle an inferior one, 
and that they were themselves amenable to the higher justice 
resident in the crown ; but, in practice, they hesitated at nothing 
which could insure their own personal preponderance — no deed of 
cunning or bad faith, and no deed of violence was left uncom- 
mitted by the nobles ; and their action being an immediate, and 
that of the crown only a remote one, the mere local jurisdictions 
soon came to be far more formidable to the people than the central 
force. This situation explains the great feudal revolution of the 
end of the tenth century, under Hugues Capet, and the establish- 
ment of a system of feudalism, which attained to its utmost excess 
of development in France alone." 

Now here we see, in the very origin, the administration of 
justice confided by the crown to the largest possible portion of the 
nation ; we note the desire on the part of the crown for the widest 
participation of the country in the work of self-legislation ; and 
we have to record the unworthiness of the parties thus appealed 
to by the crown, and to mark the existence of a spirit of narrow 
selfishness on the part of all those to whom the defence of society 
is committed, which renders the attempt at self-legislation by the 
French race abortive. 

A larger amount of power being in the hands of the nobles 
than in the hands of the sovereign, we of course come to the 
establishment of feudalism as the natural consequence of the 
failure of any establishment of self-legislation. But what 
feudalism ? We refer our readers to the second volume of M. du 
Boys to obtain an insight into the system of the administration 
of (so-called) justice in France during the middle ages. To our 
honour, he is obliged to say (p. 496-7), " such an edifice as was 
raised by feudalism in France, never did, and never could, exist 
. even in the earliest times in England. Neither before nor after 
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the Conquest, did the English people ever know what led to the 
excess of hierarchical subordination in continental countries; 
and, according to the spirit of the English constitution, from the 
Anglo-Saxon period upwards, the sovereign never represented 
more than the man chosen and delegated by the people to repre- 
sent their interests," 

If the excesses of feudalism in France be well studied, and the 
effects produced by the narrow-minded selfishness and want of 
any public feeling on the part of the nobles, be sufficiently taken 
into account, it will not be difficult to understand the favour with 
which the ultra-centralizing principle was received, when once 
brought to bear upon the confused and distracted condition of 
the people. Centralization was a relief — a reaction against a 
previous and other form of wrong. It was a worse and more 
cruel tyranny than what preceded ; but that could not be felt at 
first, because it did away with what was universally abhorred. 
But centralization, when substituting its own abstract, impersonal 
despotism to the injustice that had till then been personified by 
the feudal lords and Grand Passant, could not allow of the exist* 
ence of a force which, though it had shown itself baleful in prac- 
tice, was in principle a force necessary to the work of perpetual 
ponderation, out of which constitutional government (and a certain 
amount of self-legislation, its natural consequence) may one day 
spring. The nobles of France had shown themselves unworthy 
of the part allotted to them in the afiairs of the nation ; but the 
affairs of the nation were not likely to get on better, when there 
should be no nobles at all to stand between the encroachments of 
the crown and the passions of the peopla This, we repeat it, 
was deeply felt by Henry IV., and by Sully, than whom, to their 
praise be it said, no two men were ever less theoretical. Henri 
IV. and Sully both recognized the unworthiness of the nobles as 
much as did Richelieu later ; but neither of them dreamed of sup- 
pressing, and still less of degrading, the entire noblesse of the 
country, in order to make the way clear for the establishment of 
a kind of dictature. Henri IV., like Charlemagne, would have 
f revised, reformed, altered, modified existent customs', traditions, 
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and laws," and would decidedly have abstained fropa the insane 
attempt to "create a uniform code/' wherein little or. nothing 
should be adapted to the tastes, habits, and traditions of the 
various populations. 

With Richelieu we have for the first time4he. worship of ab* 
stractions, the conception of the " state/' and'the persistent deal* 
ing with men as with mathematical quantities. Thefrudalisia of 
the noblesse is hateful to the better sense -of the cardinal minister, 
as well it might be ; what is best <and most apright, most honest 
and most just in him, is offended, by the scandalous misgovern- 
ment of the beads of society in France ; but he does, not see that 
no force mtist ever be fos&royeti, but only differently directed— * 
that what is a pow«r for evil may be a power for good ; the 
cardinal sees nothing of Jill this— he is a theorist, and he decrees 
in his own mind the destruction of the French noblesse. When 
once the French noblesse is* destroyed, the, remark made by the 
boatman on the Pont Neufio a peer 'of France, is the true appre- 
ciation of what has happened : " Well; the cardinal has got rid of 
you, so now there is nothing more standing between the king and 
us !" and so it was.. The political and legislative force of the 
seigneurs, whifeh they had so misused, was destroyed* The 
nobility of France had done ill what it had to do, and there now 
remained to it nothing to do at all. Louis XIV* went on with 
the work, and completed it by the degradation of the noblesse. 
The sons of the men whom Richelieu hehea4ed>ib» their over- 
feudalism, were those who coastituted la noblesse de . com of 
Versailles, and whose descendants so feebly resisted the over* 
cenirali*ing*endencies of the Convention, said of the empire under 
Napoleon L 

We repeat it> from the moment of the death of Henri IY., all 
possibility of establishing a system of self-legislation, in France 
vanishes ; centralization becomes a relief to the ignorant popular 
tions, and the uniform legislation of Rome is victorious over the 
Germanic principle, based upon tradition and the consecration of 
custom. 

We will now, in a few words, examine what the workings of 
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fegal centralization have been upon the French mind, and how 
they have helped to bring about that singular fact, peculiar to 
France, of the unpopularity of the law, the popularity of whoso- 
ever infringes it, and its apparent incompatibility with freedom. 

We have said that the law, in France, has no root in custom 
or tradition—- that it is enforce bearing upon society from without; 
and the representatives whereof have no sympathies with the 
citizens they art called upon to judge. We have said that, in our 
opihioff; this state of things has onfe common origin with all that 
is defective ta Franee-r-the supremacy, namely, of the over-cen- 
tralizing principle, and the establishment of a legislation based 
upon mere theory instead of practice. 

Now, what is one of the consequences of all this that we are 
perpetually called upon to record ? One of the chief consequences 
is, a mcmner of administering justice, and a mode of applying 
punishment to crime, that never fails to surprise and shock the 
impartial sense of an Englishman. But it is easy to show that, as 
things stand, this cannot be otherwise. -The latf, to be impar- 
tially and usefully applied, must be independent, and capable of 
standing on its own merits. It is neither one nor the other in 
France. It is of foreign growth ; and they who apply it are, in 
every respect, strangers to the population upon whom it is their 
office to bring it to bear. Compare, in this respect, our country 
magistrates with a juge d' instruction for instance, who has to 
decide upon the intricacies of a case where he knows nothing of the 
parties implicated, or of the habits of the locality, and let it be 
seen on which side must necessarily be the larger amount of 
confidence, on the part of the population, in the capacity and 
integrity of the representative of the law* Every minister 6f the law 
in France, is more or less an utter stranger to the population in the 
midst of which his official duties call upon him to reside. A priori, he 
knows himself an object of dislike, and this consciousness has mostly 
one -of two diametrically opposite effects : either the representative 
of the law in France seeks to make himself popular, or he repays 
antipathy with*antipathy, and, ceasing even to be a judge, becomes 
an enemy. There is scarcely a trial in France in which one of 
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these two attitudes is not assumed by the ministers of justice* 
Most frequently they are to be observed courting popular favour, 
and trying by their own personal behaviour to lessen the dislike 
felt by the population for the law. According as the public 
clamour in the locality where a trial takes place, is for or against 
the " accused/' you mark the " accusers " taking their stand, and. 
you may easily enough pre-judge the sentence. But how is this 
compatible with the dignity of the law, and with the use of which 
it can be to society ? It is not compatible with either ; and the 
law, which is in France without dignity, is fast on its way to 
become without use. Let us take a few recent cases that may 
serve as an example of what we* have just asserted. 

Our readers may not have forgotten the trial of eighteen months 
back, known as Vaffaire Jeufosse. A lady living in her country 
house in Normandy, was angry at the attentions paid by one of 
her neighbours (a married man) to her daughter. She was right 
so far, and would have been so thoroughly, if she had quietly 
gone to the Procureur Imperial, and requested him to take 
measures for preventing any further disturbance of her household; 
this would be the proper mode of proceeding with "well- regulated" 
people in France., Madame de Jeufosse having two grown up 
sons, we, in England, might imagine there were other still more 
efficacious means of guarding a sister's honour; but with that we 
have nothing to do. Madame de Jeufosse was a Frenchwoman ; 
her plain and evident course was to apply to the " authorities." 
Instead of doing so, she ordered her keeper to shoot the individual 
whom she thought obnoxious to her domestic peace ! Madame 
de Jeufosse was, in her neighbourhood, a more important person 
than the man who fell a victim to her anger ; although public 
opinion did not go the length of approving what she had done, it 
did not either clamour for what we should call justice, nor was 
justice done ; for, in this case, the Bench sought for popularity. 
The dignity of the law was assuredly not raised higher by what 
took place in the affaire Jeufosse. 

How does it stand with the case of Le'onie Che're^u, the girl who 
stole the infant child of Monsieur and Madame Hua ? Here public. 
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opinion grows sentimental, and chooses utterly to lose sight of the 
crime committed and avowed, because it takes into its head to think 
Leonie Ch6reau has been the object of unworthy treatment on the 
part of another person, whose worthiness or unworthiness had in 
reality nothing to do with the criminality of the act charged. 
Had Leonie Chereau stolen M. Hua's child? Yes; she had done 
so. Was Leonie Chereau in any one way a person meriting the 
interest of the public ? No ; in no one single way was she so. 
She was — and did not deny that she was — a girl of precociously 
bad conduct — spontaneously bad conduct, not bad conduct result- 
ing from the seduction of another individual ; but, in the details 
of the trial, it appeared that the person in whose favour Leonie 
Ch6reau had manifested whatever was bad in herself, was even 
worse than she was. Le'onie Chereau stole M. Hua's child in 
order that a man, with whom she had had but. a very short con- 
nexion, should, believing her to be a mother, be induced to marry 
her. There was so little excuse for the girl in any respect, that 
she actually did not at first even represent herself as a victim ; 
but the counsel for the defence merely sought to make her out 
recommendable to indulgence on the ground of infirm health. 
Hysteria was the principal plea invoked. All at once the public 
sense became excited against Qeorge Frieur, the indirect cause 
of Leonie Chereau's guilty act, but who was in no possible form 
or degree any thing beyond an indirect cause, for he had no 
knowledge whatever of what the girl was meditating ; had in- 
deed no communication of any sort or kind with her. The 
impetus once given, the feeling out of doors was rapidly a 
flame. M. Hua's stolen child, and the agonies of the bereft 
parents, were altogether lost sight of. Leonie Ch6reau was no 
longer *the object for popular indignation, because, though she 
might be bad, there was somebody worse. Let it be noted, how- 
ever, worse only in a sentimental way, and in a way which had 
no earthly bearing upon the cause being tried. Now, what did the 
representatives of the law! they instantly obeyed the feeling out of 
doors, and sought for a popular sentence. There was no justice 
done in the case of Leonie Chereau; but the registering of the 
VOL. VIII. no. xvi. z 
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general opinion out of doors on the part of the ministers of the law. 
The current of popular sentimentality excited by claptrap appeals 
to passion, prejudice, romantic conceptions, and melodramatic 
plots, are substituted for legal evidence and judicial sentence. 

Again, let us take another example, that of the recent case 
of Angelina Lemoine. What passes? The department of Indre et 
Loire is notoriously what is called in France tnal peasant; it is, 
namely, full of demagogues and socialists, consequently J6an 
F&is, the coachman, has to be tenderly dealt by. Accordingly, 
throughout the trial, we have to note the extreme leniency of 
the presiding judge towards a man who had evidently, to say 
the least of it, speculated upon the dishonour of a girl of fifteen. 
Because the guilt of Angelina Lemoine and her mother is recog- 
nized, that does not exculpate F6tis> or make him a subject less 
fit for reprobation. But a strong demagogical party is represent- 
ed by Fetis, and it would not have been thought wise to attack 
him. The person marked out for punishment by popular feeling 
was Madame Lemoine. This was so clear that, before the trial, 
she herself over and over asserted her conviction that she could 
not escape; and after the trial, drawing up her appeal to a 
higher court, she expressed the confident hope that, " apart from 
the influences of local prejudice, justice would be done her." It 
must be remarked, that (as the public press in England almost 
universally affirmed) there was no possible proof of the crime laid 
to the charge of Madame Lemoine ; the only proof attempted to 
be produced was the testimony of her own daughter, who had 
beqn confined five minutes before, and who was tacitly acknow- 
ledged, even by the prosecution, not to be in a condition to serve 
as a witness. There is even something like presumption, that 
Madame Lemoine's statement of the child having been still-born 
is a true one ; for, in the first place, the so-called " men of science" 
who are called in to examine the frontal bone of the infant's 
skull, cannot agree as to whether it is or not that of a child pre- 
maturely born ; and, in the next, the desperate gymnastic exer- 
cises practised by Angelina Lemoine during the time preceding 
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the birth, might well have succeeded in bringing about the effect 
so desired by Angelina's mother. 

The only point upon which rests the belief that Madame Lemoine 
has not only destroyed the remains of a dead infant, in order to 
save her daughter from shame, but actually killed that infant that 
she might be enabled to destroy its remains ; the only point, we 
repeat, upon which this belief rests, is the popular appreciation 
of Madame Lemoine's character. One witness says, he upon a 
former occasion warned Monsieur Lemoine " to take care of hist 
wife," his (the witness's) opinion being that " she was capable of 
any thing." This becomes rapidly also the opinion of the popula- 
tions of the neighbourhood ; and it haying been accepted as a 
fact that " Madame Lemoine Was capable of any thing" there was 
no longer any means of calmly and impartially examining whether 
she had in reality committed the crime imputed to her or not. 
We are not attempting to defend Madame Lemoine. She is, 
above aH (even supposing her statement be the true one) — she is, . 
above all, guilty of a lawless act, of taking the law into her own 
hands. She behaves just as did Madame de Jeufosse, and sets 
herself up above the law of the land, which is in no instance to 
be tolerated. But upon that ground she is not attacked; neither 
was Madame de Jeufosse. Both are tried and judged by partial 
and sentimental, not by strictly legal rules. Madame de Jeufosse 
is not so antipathetic to public opinion in her locality as is the 
man who becomes the victim of her lawless violence, and she is 
less hardly treated ; Madame Lemoine is decided by those who live 
near her, and who fill the court where she is tried to suffocation 
to " be capable of any thing;" and therefore, by implication, to be 
capable of what she is accused of, and she must be sacrificed. 
But where is justice in all this? where is the majesty of the law, 
self-subsistent, independent, superior to all out-of-doors influence, 
and trusted for being all this by the population far and near ? 
This is nowhere ; nor will any magistrate in France, if he be 
sincere, affect to say that justice ever can be administered with 
impartiality, and with that austere and perfect purity, that 
alone identifies the application of criminal law with justice, 
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and deprives it of a certain air of revenge which is inadmissible 
in the civilization of our day. French magistrates, when they, in 
spite of themselves ; are forced into acknowledging the state of 
things we have hinted at, throw the entire blame upon the jury ; 
and nothing can exceed the dislike and disdain invariably expressed 
by members of the bench and of the bar in France, for the 
institution which with us seems to work so well, and to afford 
such guarantees to the impartial working of the law. The 
relationship of the jury to the bench, and the action of the latter 
upon the former, are also things which, in France, are worthy of 
the utmost attention. Nowhere is the antagonism more apparent 
between the mass of individuals who form the nation, and the 
"functionaries" who are set apart and paid for administering 
what it pleases the state to call justice. You see at once of what 
opposite origins are the two; but, as in every other case, the 
citizen succumbs to the functionary, the judge overrules the 
jury, and the dignity and usefulness of the law are nullified. 

If our limits had permitted us to undertake a detailed and 
elaborate analysis of all that is to be found in the two volumes of 
the excellent work before us, we could have pointed to the con- 
scientious study of the comparative legislations of nearly all the 
countries of the globe made by the author. The various legal 
institutions and customs of Europeans and Asiatics, of Saxon, 
Slavonic, Gallic, or Mussulman races, with the most accurate 
research into their remotest origin, and the account of their 
various bearings upon the societies over which they rule — all this 
is to be found in M. du Boys' treatise upon modern legislation ; 
but it has seemed to us of more immediate utility to the English 
reader, to make him familiar with what concerns merely French 
legislation, and the causes of its striking deficiencies. 

The dislike of its laws by a nation does appear to us so very 
singular a fact (and of its existence as a fact we are not aware 
of any denial having ever been made), that we have felt there 
was perhaps some interest in looking into its causes. There are, 
we are persuaded, far remoter ones than superficial observers care 
to note ; but, as most of the mistakes committed by the French, 
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they contain too serious a lesson for us to be warranted in letting 
them pass by disregarded. Between the legislation of England 
and of France, it is a question of centralization and non-centra- 
lization (». e., local freedom). We represent the latter principle in 
its extremest development; the French represent the former in its 
narrowest sense. We are still animated by the spirit of Germanism, 
which upholds tradition, consecrates custom, takes the judicial 
forces of the nation from the body of the nation itself, and aims 
at the maximum of self-legislation ; the French are slaves to the 
spirit of ancient Rome, which theorizes and despises tradition, 
takes the judicial forces of the country from a separate source, 
and brings them to bear inimically upon society, and aims 
at the maximum of passive obedience to a body of functionaries 
appointed by the state. The two systems have produced, and are 
daily producing, consequences from which it is easy to discern 
which conduces most to the public weal ; but we have met with 
no technical work in which the original causes of the present 
insufficiency of French legislation are so impartially pointed out 
as in M. du Boys' "History of the Criminal Law of Modern 
Nations/' 
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Art. VI,— CURIOSITIES OF LAW. 
2, An English Bqrougw in tpe Fourteenth Csntubt. — » 

CUSTXJMA^ OF ROMNET, 
(Continued from Vol t VII p. 300.) 

20. Strangers scot. 

Item. — It is used, that if a strange man be resident in the 
town, he shall pay to the commonalty, at each scot assessed in 
the town, the double of that which the freeman pays. 

21. A man may buy his freedom. 

Item. — It is used, that if a strange man of good fame and 
conversation be resident in the town, and desirous of being a 
freeman of the town, the jurats may grant him the freedom, he 
paying to the commonalty as they fnay agree in their assembly ; 
and, as soon as they are agreed, he shall be charged upon a book 
to maintain the freedom with his goods and chattels, and to be 
faithful and loyal, and to keep counsel and be obedient, and to 
do in all points as another freeman towards the commonalty ; 
and that he have a house of his own, appraised at forty shillings 
in the town by the year, by which he may be held to justice 
under pain of forfeiture of his freedom ; and, when he is sworn 
in court, the common clerk shall enter his name in the common 
paper to witness the said grant. And all his children, free- 
begotten after the said day of grant, may claim and enjoy the 
freedom. But if he have any children or child before the said 
day of grant, or that he beget children not mutters, they shall 
not have the freedom by the same grant, but it shall be by a 
new grant, as is said above. And it is to wit that the jurats 
cannot grant the freedom to any stranger, unless he be resident 
within the freedom. 

22. Letter of freedom. 

Item. — It is used to grant a letter of freedom, of not more 
than two years' date, of which the cause is contained in the 
letter that follows, in this form— "To all faithful subjects of the 
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20. Estronge a escot. 

Item, — Use est que ei home estrange soit demuront deyns la 
vile, il paiera & la comune a chescun escot assise deyn la vile Id 
duble qe frank home paie. 

21. Home puet achater sa franchise. 

Item. — Use est que si estrange home de bone feme et con* 
versacioun soit demuront deyns la vile et desiront estre frank 
home de la vile, les jures pount granter lui la franchise paiount 
a la comune com ils pount acorder en lour assemble ; et quele 
houre quils sount acordes, il sera charg^ sur un livre k mayntenir 
la franchise ove ces biens et chateux, et estre feal et leal et tenir 
le conseil et estre obeisaunt, et fere en tots poynts com un autre 
frank home k la comune, et qil ait un propre meson pris de XL.s 
deyns la vile par entre laan, par kai il puse estre justis£, sous 
payne de forfeture de sa franchise. Et quant il est en court 
jur6, le clerk comune entra soun nome en la papir comune pur 
tesmoygner le dit grant. Et totes ces enfants franchement 
ptocreGs apres le dit jour de grant pount clamer et enjoyer la 
franchise. Mes sil ait ascun enfants ou enfant avant le dit jour 
de grant, ou kil procree enfants nient mulierea, ils naveront 
poynt la franchise par mesme le grant, si il ne soit de novel 
grant com est susdit. Et fait k saver que les jur6s ne pount 
granter la franchise k nul estrange sil ne soit receant deyns la 
franchise. 

22. Letre del franchise. 
Item. — Use est k granter letre de la franchise de nyent plug 
loyns date que de deux aans dount la cause est contenu en la 
letre que suet— hac forma— TJniversis illustris domini E. R.' 
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noble lord Edward King of England, to whose knowledge the 
present letters shall come, the barons of the same lord the 
king, of the port of Komney, wish health in the Lord* Be it 
known to your body universal, that N., the bearer of these pre- 
sents, is our perpetual fellow-baron and compeer of our liberty, 
and bearing lot and paying scot with us, and in all things bear- 
ing his burdens. And therefore, when the same N. shall come 
among you with his ship and his merchandise) if it so likes him, 
be pleased to admit him, giving no hinderance to him or his ship, 
and permitting none to be given, but allow the same N. to buy,- 
sell, and freely to exercise his bargains and business which he 
may have to do among you, since it has been granted us by our 
lords the kings of England, from time whereof memory run- 
neth not, that we should be free and ought so to be through the 
whole of England and Ireland, and wheresoever else we go, 
within the dominion of the said lord the king, from all toll, cus- 
tom, and demand* In witness whereof, we have caused these 
letters-patent to be made unto the aforesaid N., sealed with our 
common seal, to continue for two years next following from the 
day of the execution of these presents ; and at the end of the 
said two years, the same to be brought back to our com- 
monalty, because it lately happened that one of our compeers, 
having a letter of perpetual freedom, was robbed upon the sea 
of the aforesaid letter, whereby the stealer of the said letter 
made himself free wherever he went, to the damage of the 
lord the king, and the manifest hurt of our liberty. Given 

at , on the day, year," &c. 

23. Of the king's purveyor. 
* Item. — It is used, that if the purveyor of our lord the king, 
come with a commission from our said lord to procure victuals 
and carriage in the town, he shall not be received nor suffered to 
do his business ; nor shall the bailiff or barons pay any manner 
of attention to him, until he shall have brought a letter of in- 
tendance from our guardian, or except his commission speak "ex- 
pressly as well within the franchise of the cinque ports as with- 
out. And, moreover, he shall have no manner of victuals nor 
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Anglie fidelibus, ad quorum noticiam presentes litere pervenerint, 
Barones ejusdem domini R de portu de Romney, salutem in 
Domino. Noverit universitas vestra quod N. lator presentium 
perpetuus combaro noster est et compar de nostril libertate, et 
una nobiscum lottans et scottans, et in omnibus onera portans.. 
Et ideo cum idem N. cum navi su& et mercandisis suis inter vos 
pervenerit, ipsum si placet, admittere velitis nullam sibi moles- 
tiam vel ejus navi inferentes vel inferri permittentes, sed eundem 
N. emere, vendere, et libere mercimonia sua et negocia que inter 
vos habuerit agenda exercere permittatis ; quum concessum est 
nobis a dominis Regibus nostris Anglie, a tempore quo non exstat 
memoria quod liberi simus et esse debemus per totam Angliam 
et Hiberniam et alibi ubicunque loco pervenerimus, in dicti domini 
Regis potestyte, de omni theolonio, consuetudine et demands. 
In cujus rei testimonium has literas nostras sigillo nostro comuni 
sigillatas predicto N. fieri fecimus patentes, duraturas per duos 
annos proximo sequentibus post diem confectionis presentium, et 
in fine dictorum duorum annorum eas comunitati nostre referen- 
das, ea occasione dudum accidit quod quidam noster comparium 
habens literam perpetuam, de predicta liter& in mari fuerat 
spoliatus, per quantum predicte litere raptor liberum se fecit 
utcunque pervenit, ad dampnum domini Regis et libertatis nostre 
lesionem manifestam. Data apud die, anno etc. 



23. De purveiour le Roi. 
Item. — Use est que si purveiour notre Seignur le Roy viegne 
ove comission notre dit Seignur, k prendre vitailes et cariage 
deyns la vile, ne deit il estre receu ne suffix faire son office, ne 
nule manere entendence ne deit bailif ne les barons h lui faire 
tankil avera port6 bref dentendence de notre gardeyn, ou que 
soun commission parle expressement auxi bien deyns la franchise 
iies Cink Ports com dehors. Et ankore navera il nule manere 
vitailes ne cariage sils ne soiount prists par bons gents, et liver^ 
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carriage unless they be appraised by good men, and delivered by 
the bailiff or by one of the jurats, and that by tally of the price 
between the bailiff or jurat, in the name of him of whom the vic- 
tuals are taken, and the said purveyor, if he bring not (immediate) 
payment. 

24. Common letters for all places. 
Item. — It is used, that in case a freeman resident needs to 
have letters from the commonalty for debt or covenant due 
to him, or for trespass, to such city, borough, or town where the 
said debtor, covenanter, or trespasser abides, the said plaintiff 
shall come to the jurats and shall say — " Sirs, I have need of 
letters from the commonalty for so much debt or covenant, or 
such a trespass that one N. owes me, or that he has feigned and 
has made unto me, as appears by a writing or by tally, or for 
other merchandise bought by him, which person is residing or 
amenable in such a city, borough, or town ; " and upon this show- 
ing, the jurats shall of right grant their letters founded on the 
suggestion, he paying at the sealing, for wax one penny, and the 
chancellor's fee, and also to the clerk his fee. It is to be under* 
stood that the first letter shall go to the mayor, bailiff, and citizens 
of such a city, &c, to the effect that it please them to arraign, 
and, if need be, to do justice upon their justiciable one N., 
for so much money due to our fellow baron N., as he says. 
And, if they do nothing upon the first letter, the afore* 
said jurats are bound to send their second letter to the said city, 
&c, at the cost of the plaintiff; an<l if they will not make exe- 
cution nor return to their two letters, they shall send the third 
letter, upon which, if they do nothing, the above-mentioned jurats 
shall take a distress upon the next comer from the same city, in 
default of return of the above-mentioned letters, sent to them 
for such a debt, &c. But, notwithstanding, by the courtesy of the 
cinque ports the said distress shall be restored, on condition that 
the same person of whom the said distress is taken, be sworn on 
the book that he will go to the town-hall and inform his mayor, 
bailiff, and citizens that he was distrained for default of return of 
such and such letters, sent to them for such a debt, &c And if 
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par bailif ou par ascun des jur&, et ceo par taile du pris par entre 
]e bailif et jure en noun du celui eur ki lea vitailes sont pris et le 
dit purveiour, si il ne se porte paiement. 



24 Comunes letres pur tutz. 
Item. — Use est que en caas que frank home receant bosuygne 
daver letres de la comune pur dette ou covenant k lui due, ou 
pur trespas k quele cit6, borgh, ou vile ou le dit detour, cove- 
nonter ou trespasour soit demuront, le dit pleyntif vendra k les 
jur& et dira— - Sires, il me bosoigne davoir letres de la comune 
pur tant de dette, ou covenant ou tiel trespas kun tiel N. moi 
deit, ou kil moi ad fynt, et kil moi ath fait, com apiert par un 
escrit, ou par taile, ou pur autre merchandises de lui akates, 
quest receant ou justizable en tiele citd, burgb, ou vile. Et k 
eel demonstrance les jures dey vont de droit granter lour letres 
foundds sur la suggestion, paont k conseler pur sire j d. et le fee 
du chonselere et yssint al clerk son fee. Cest a savoir la primere 
letre ci irra k maire, bailif, et citeseyns de tiel citd, etcet. quil 
lour plese areigner et si mester soit justizer lour justizable un 
tiel N. de tant dargent due a notre combaron N. ausicom il dit 
Et si k la primere letre rien ne fasent, les avantdits juris sont 
tenus de mander lour seconde letre k la dite cit6, etc., k les cous- 
tages du dit pleyntif. Et sils ne voilont faire execution ne 
retourner sur lour ij letres, ils manderont la tierce letre — k les 
queles si rien ne fasount, les susdits juris ci deyvount prendre 
une destresse sur le procheyn entrevenant de mesme la citi en 
defaute de retourn de les susdits letres k eux mandis, pur tiele 
dette, etc- Mes nekedent par la corteisie des Cynk Ports deit la 
dite destresse estre delivre en oondicioun que mesme la persone, 
*ur ki la dite] destresse est prise, sera juri sur livre, quil irra k 
lostel et certifiera son maire, bailif et citeseyns quil estoit de- 
streynt par defaute de retourn de tiels letres k eux mandis pur 
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they do nothing upon this information, the said plaintiff shall comd 
before the jurats, and shall swear on a book that his action is due 
and true, and that he has delivered the said letters according to 
the tenor of them ; and therefore, at suit of the said plaintiff, 
shall the bailiff by assignment of the jurats take a withernam of 
whosoever shall come from the said town or city; and in case 
that the citizens absent themselves and withdraw with their 
goods from our said town, the jurats, at the suit of the said plain- 
tiff, shall send their letters to each town of the cinque ports, and 
to their members, recording their process which they have taken, 
and require them, by virtue of the same process, to distrain all 
the citizens of the same town, and to retain the distress until 
our fellow-baron be fully repaid, as well for the costs which he 
has reasonably expended, as for his goods; and upon the first 
arrest the bailiff shall take no fees or amercements. And it is 
to be understood that the said execution may be made to all 
towns, cities, or boroughs on this side the sea, and beyond. 

25. No clerk to write under the common seal except the 
common clerk. 

Item. — It is used, that no clerk be suffered to write letters 
that shall be under the common seal except the common clerk, 
who is elected to serve the said commonalty, unless it be by 
grant of the said common clerk. And it is to be understood 
"that the common clerk, for each writing that passes under the 
common seal, shall have foiirpence. 

26. Challenge of custom on foreign soiL 

Item. — It is used, that if any of our fellow-barons come to any 
city, borough, or town in time of fairs or markets, or at what 
lime soever it be, and he be disturbed, so that he dare not sell 
or buy his merchandise, and distress be taken of them by the 
lord of the franchise for customs or other tolls, or for any other 
•cause that might hurt the franchise of the cinque ports, the 
baron who is disturbed shall come to the jurats and shall show 
his grievance done him, upon which plaint the jurats shall betake 
themselves to the lord of the franchise, and shall require of him 
to restore the said distress, and to surcease to do such wrongs 
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tiele dette, etc. Et sils riens ne fasont pax celui certificacioun, 
le dit pleyntif vendra devant jures et jurera sur une livre que 
8oun accioun est due et verray, et quil ad delivr6 les dites letres 
solom la tenour de icelles; et sur ceo al sute du dit playntif ci deit 
le bailif par assignement des jur6s prendre une wythirname sur 
quiconque vienge de la dite vile ou cite. Et en cas que les cite- 
seyns se absentount et recreount ove lour biens de notre dite vile, 
les juris k la sute del dit playntif manderont lour letres a chescun 
vile des Cynk Ports et a lour menbrea, recordons lour proems 
quils ount fait, et requere par virtue de mesroe le proems a de- 
streyndre tots les citeseyns de mesme la vile, et retener la 
destresse tanke notre combaron soit pleyneinent parpaii, auxi 
bien de ces damages quil ath resonablement mys com soun 
chatel. Et quant qua le primer arest le bailif ne prendra fees ne 
amercements. Et fait a saver que la dite execucion se fait a 
tuts ville, cit6, ou burgh desa la mer et par dela. 



25. Nul clerk escrire al comune seal forke le comune clerk. 
Item. — Use est que nul clerk ne soit suffert descrire letres, que 

deyvont al suth le comune seal, forke le comune clerk, quest ellus 
a server la dite comune, si il ne seit par grant de dit comune 
clerk. Et fait k saver que le comune clerk, par checun escrit 
que pase al dit comune seal, iiij d. avera. 

26. Chalenge de custum en estrange. 

Item. — Use est que si ascun de nos combarons viegne en ascun 
cite, burgh, ou vile en temps de foires, ou de marches, ou en quel 
temps quil soit, et il soit disturbe quil nose vend re ne achater ces 
merchandises, et destresse seit prise sur eux par le seignur de la 
franchise pur custumes ou autre toln, ou pur ascun autre cause que 
pureit blemiser la franchise des Cynk Ports, le baron quest desturbi 
vendra as jures et mostra soun gref a li faite, sur quele pleynte 
les jures se manderount al seignur du franchise, et lui requeront 
la dite destresse deliverer, et surser de teux torts faire encountre; 
la franchise des Cynk Ports. Et en cas quils ne voilount la de- 
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against the franchise of the cinque ports. And in case that 
they will not make restoration nor reasonable return to the said 
jurats by letter, let a withernam be adjudged and taken of him 
and all his tenants, and held until he be willing to make restora- 
tion of the said distress, and satisfaction for the trespass, 
according to the point of the charter of our lord the king granted 
to us, — u And we prohibit that any unjustly disturb them or their 
merchandise, under pain of forfeiture of our ten pounds." 

27. Withernam. 

Item. — It is used, that no withernam be taken in any sort of 
case, before it be adjudged according as its nature points out or 
requires. 

28. Claim of part. 

Item. — It is used, that every freeman may claim part of every 
sort of merchandise if he be on the quay, unless the principal 
merchant can show cause why he should not receive part* It is- 
to be understood as to causes — one is, if he be not a freeman of 
the franchise, or convict of perjury, or that he fled the town by 
reason of the service of our lord the king, or that he has done 
any thing contrary to the franchise of the cinque ports, whereby 
it is damaged. [As appears by their charter — We grant that, 
of lawful goods and merchandise which they may happen to buy 
in due manner in foreign soil or in Ireland, none shall be par- 
takers with them of such goods and merchandise, only of their own 
barons, whosoever will may in any case partake thereof with 
them.] And in case that a foreigner buy merchandise in the 
absence of free residents, notwithstanding they shall have the 
half according to the price, if they choose to claim it. 

29. Merchandise. 

Item. — It is used, that no host of Flemings, nor of any other 
alien, do take his foreign lodger out of the town to buy merchan* 
dise, as long as there is such merchandise in the town to be 
sold. [And be it understood that no Fleming, nor other alien, 
shall sell nor buy unless in the presence of his host, and unless 
he has first had leave from the bailiff.} 
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liverance faire, ne resonable retourner as dits jur£s par sa letre, 
soit une wythirname ajug6 pris sur lui et but totes oes tenonts, 
et retenu tankil voile fere delivrance de la dite destresse et gr6 de 
le trespas, solom le pojnt de la cbartre notre seignur le Roy & 
nous grants — " Et prohibemus ne qujs eos injuste disturbet neque 
mercatum eorum super forisfacturam nostrarum decern librarunu" 



27* Withirname. 
Itenu—JJae est que nule Withirname ne soit pris en nule 
manere caas, avant ceo kil seit ajug6 solom sa nature que ele 
demostre ou pursuy. 

28. Claym de part. 

Item. — Use est que chescun frank home puet claymer part de 
chescun manere marchandise, sil soit sur la kai, sil ne soit que 
principal marchont sache dire pur kai il ne deit part recey vre. 
Fet & saver de les enchesons, un est si il nest pas frank home 
de la franchise, ou convykt en perjurie, ou kil nit fuant la vile 
par cause de la servise notre Seignur le Roi, ou kil ait fait en- 
countre la franchise des Cynk Forts, par kai ele est blemys6* 
[" Com apiert par lour chartre— Concessimus quod de legalibus 
rebus et mercandisis que ipsos in forinsec& terr& vel HibernuL 
debito modo emere contigerit, nullus de rebus et mercandisis illis 
sit lUorum particeps, nisi cum illis qui voluerit eorum baronum 
inde participet quoquo modo."] Et en cas que estrange home 
achate merchandise en absence de frank receans, nekedent ils 
averont la moit£ par le pris sils se voilount clamer. 

29. Merchandis. 

Item. — Use est que nul oste des Flemyngs, ou de autre alien, 
ne horsmene son oste alien de ville pur merchandises k achater, 
tant com il i a tiel marchandise en ville & vendre. [Et fait & 
saver que nul Flemyng ne autre alien ne vendra ne achatera 
sinon en presence de son oste et quil a primes kongg de le 
bailiff.] 1 

1 The words in brackets are interpolated by a more recent hand. 
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30. Form of fine. 

Item. — It is used, that when a man and his wife, or any other, 
are to sell land or tenements within the franchise, or any other 
right, as by way of fine, for which it is necessary to have the 
common seal for record, the bailiffin presence of some barons shall 
privately examine the party defendant in full court, in manner 
as they do at common law. And he who shall pay the money 
rendered for the said lands and tenements, shall pay to the 
commonalty for the fine twelvepence ; and the clerk, according 
to his trouble for the indentures, of which the one indenture 
shall remain in the common hutch (chest) for the maintenance 
of the said record, and the other indenture shall remain with the 
suitor, sealed with the common seal. 

31. The horn shall be sounded for a court. 

Item. — It is used, that at what hour the bailiff shall hold the 
court of the town, he shall cause to be sounded the common 
horn twice at least in two places of the town, in the market and 
at the cross, to warn parties, plaintiffs and defendants, and the 
good men and people of the town, whohave business in the said 
court, or who shall please to come into the said court. 
.32. Term of summons. 

Item. — It is used, that no man resident in the town, be he 
free or not free, shall come before the commonalty to answer 
any plaintiff in any manner of plea, if he have not warning three 
days before the court day ; and that by summons, except in 
pleas of trespass and account, in which a man shall come by 
attachment and every stranger, in all other places, shall come 
by distress. 

33. Alienation of goods pending a plea. 

Item — It is used, that no manner of man aliene his lands, 
tenements, or chattels, within the franchise, pending any plea 
against him, unless he find security to the bailiff. 

34. [A person apprehended on suspicion.] 

[Also it is used, that if any be taken with goods by way of 
suspicion, the bailiff, in the presence of good folks, shall him 
arraign how he came by these goods ; and if he will for to abide, 
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' • 30. Fourtno de fyn. 

Item. — Use est la que un home et s* feme ou tiel autre 
sount k vendre tere ou tenements deyns la franchise, ou tiel 
autre droit, com par veie de fyn, par kai il bosoigne dare* le 
eomune seal pur record, le bailif en presence dascuns barons 
privement examinera la partie defendant en pleyn court, a la 
manere come il fount & la eomune loi. Et celui que puiera le 
deners pur les dits teres et tenements rendus, paiera a la eomune 
pur le fyn xijd et le clerk soun travail pur les endentures dount 
la une endenture remayndra en la eomune Hwche, pur le dit 
record mayntener, et lautre endenture demura od le suter asele' 
od le eomune seal. 

31 • Le corn sera sone* a court 
Item. — Use est que a- quele houre le bailif tendra le court de 
la vile, il fera soner le eomune corn deux foits k meyns, en deux 
lues de la vile, en la marche et a la crois, pur garner les parties 
plentifs et defendants et les bones gents et puple de la vile, 
quount a. fere en la dite court, ou que plerrount en la dite court 
venir. 

32. Terme de sommonse. 

Item. — Use est que chescun home receant en la vile, seit il 
frank ou nient frank ne vendra en eomune a. respondre a. nul 
pleyntif en nul manere pie, sil neit garnisement par iij jours 
devant le jour de la court, et ceo par summonse, forke en plees 
de trespas et dacounte, en ques home vendra par attachement ; 
et chescun estrange en tuts autres pies vendra par destresse. 

33. Alienacion de biens pie* pendont. 

Item, — Use est, que nul manere home ne aliene ces teres, 
tenements ou chateux deyns la franchise pendount ascun plee 
deyers lui, sil ne trove security a. bailif. * • • * 

34. * * * 

VOL. Till. NO. XVI. 2 A 
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be his warrant that he take them to whom he them brought to 
abide. The bailiff shall give him a certain] 1 day to seek his 
proof, and, before his going before the good men, he shall put hi* 
seal upon the goods arrested, and they shall remain in the cus- 
tody of the bailiff. And if the said suspicious person come at 
the said day, or within the said day, with his proof, and prove 
that the gooda are lawfully his by the same person whom he 
made his voucher, and by other good men, let the said goods be 
released. And in case the suspicious person come not at the 
said day, let the goods be forfeited. 

35. If an appellant withdraws his appeal. 

Item. — If any appellant withdraw his appeal that he has made 
before the bailiff against any man, and says that he was ill- 
advised in his appeal, let him be attached by his body, and put 
in prison at the pleasure of the king, and his goods and chattels 
arrested, until he shall have made satisfaction and return to the 
party, and the same person who has been appealed against shall 
be released. 

36. Proof of goods. 

Item. — If the goods of any good and lawful man be among 
the goods of a felon, which by chance are bailed to him, if the 
possessor of these goods can prove his right by good and lawful 
men, and the felon contradict not his claim, but testifies that 
they are his goods, let them upon his proof be delivered to him, 
inasmuch as a baron cannot forfeit other men's goods. 

37. Of a purse-cutter. 

Item. — If any be found cutting a purse within the franchise, 
at the suit of the party let him be put in the pillory, and after- 
wards, at the said suit, let one ear of his head be cut off, and let 
him be led to one end of the town, and he shall abjure the town 
without any return. And if he be found another time in the 
said manner, let him have judgment as before, and lose his 
other ear. And if he be found the third time in the manner, 
and it found that he has lost his ears, or bears any other sign by 

1 The title and the portion within brackets are borrowed from the copy of 
the Itomney Custumal, in Lyon's History of Dover Castle. This copy contains' 
sixty-four articles, of which this is the tenth. 
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jour de quere soun garant, et devant son aler devant bons gents 
mettra son seal sur les biens arest^s, et ils demuront en la garde 
du bailif. Et si le dit suspecionous al dit jour vienge ou par entre 
le dit jour, od son garant, et prove ces biens lealment estre les 
siena, par mesme la persone kil fist soun voucher, et par autres 
bons gents, soiont les dits biens delivered. Et en caas que celui 
suspecionous ne vienge al dit jour soiont les biens forfet^s. 



35. Si apelour recree soun apel. 

Item. — Si ascun apelour recrie soun apel kil en ath fait 
devant bailif vers ascun, et dit kil estoit malement conus en 
soun apel, soit attach^ par soun corps, et mys en prison a la 
volunte le Roi, et ces biens et chateux arestus tankil avra fait 
gre et asseth k la partie, et mesrae la persone par lui apele soit 
deliver^. 

36. Prove de biens. 

Item.— Si biens dascun bon et leal soiont entre le biens dun 
felon queux par aventure k lui sount bail£s, si le possessour ces 
biens puet prover par bons et leals, et que le feloun ne contredie 
sa chalenge mes le tesmoigne kils soiont ces biens, soiont eux 
sur sa prove a lui delivers, pur ceo ke baron ne puet forfere 
autres biens. 

37. De trenchour de bourses. 

Item. — Si ascun soit trov6 trenchont une bourse deyns la 
franchise, k la sute de partie soit mys sur le pilori, et depuis k sa 
dite sute soit sa une oraile de son chief trench^, et amen£ k lun 
fyn de la vile, et abjurera la ville sans ascun revenir. Et sil soit 
autrefoits trov6 en la dite manure ait le juggement com devant 
et perde sa autre oraile. Et sil soit la tierce foits trov£ en la 
manure, et trov6 soit kil ath perdu ces orailes ou autre signe 
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which he Is known for a fellow-baron, at the suit of the party 5 
let him be condemned to death. And if no suit be made, let 
him remain in prison. 

38. Inquest of death. 

Item. — It is used, that if a man be slain, or by any manner of 
accident suddenly die within the limits of the franchise, that is to 
say, in the town or the port, commencing at the entry of the haven 
up to a certain boundary named Redhill near Appledore, within 
the two walls, no other coroner shall have cognizance to sit upon 
the death except the bailiff of the town, who shall come and 
survey the corpse, and shall bury it, and then he shall take an 
inquest of the neighbourhood, how, and in what manner, and by 
what arm, and by whom, he came by his death ; and this shall 
be done under the seals of those who are on the inquest. And 
if any man be indicted of the death, let him be taken by the 
bailiff and put in prison, until the day of the hundred, and let 
his goods be seized. And, if suit be made against him, let him 
have his quest as is aforesaid. And, if he be guilty, let his lands, 
tenements, and all his goods be forfeited. And, if no suit be 
made against him who is indicted, let him remain in prison. 

39. A new warden. 

Item. — At what time our warden of the cinque ports, by 
death or by will of our lord the king, shall be removed, and that 
our lord the king by his letters-patent hath sent and ordained 
another warden, he is wont to send his letter to the bailiff, to be 
at a certain day at Shipway, forty days before the said day of 
Shipway, and then the bailiff shall cause the common horn of the 
town to be sounded, and assemble the commonalty, and read the 
said letter in full assembly, and choose six discreet men with 
him, to appear before the warden the same day, which men then 
before the said warden, together with the other barons of the 
cinque ports, have to hear the said warden read his commission 
of office. And one of the mayors, with the assent of all the 
other barons of the ports, shall say to him — " Sir, it is accustomed 
that every warden at his first coming shall swear by the alle- 
giance which he owes to our lord the king, and by his knight- 
hood that he will, according to his power, guard and maintain 
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porte par kai il est conus combaron, a la sute de partie soit 
ajugg^ a la mort. Et si nule sute soit fait demurge il en prison. 

38. Enqueste de mort. 
/torn.— Use est que si home soit occys, ou par asoun manfere 
a venture sodeinement devye deyns lea limites de la franchise, 
cest a savoir deins la vile ou le port, kest comensont al entre de 
la hevene tank a un certaine bounde nom6 Readehel juste 
Apuldre, par entre les deux murs, que nul autre coroner ne deit 
aver conusance a soer sur la mort sinon le bailif de la vile, quil 
irra, surveiera le corps, et lenterrera, et depuis il prendra 
enqueste de la visen6e coment et a quele manfere et par quele 
arme et par kai il vint a la mort, et ceo sera fait south 
les seals de ceuz ques soient en la enqueste* Et si ascun soit 
endite de la mort, soit il pris par le bailif et niys en prison tank 
a la jour de hundred et ces biens arestus. Et si sute soit fait 
vers lui ait sa queance com devant est dit Et sil soit nocif 
soiont ces teres tenements et tuts ces biens forfetes. Et si nul 
sute soit fait vers celui endit6, demurge il en prison. 



39. Novel gardeyn. 
Item. — A quele houre que notre gardein des Cynk Ports par 
mort ou par la volunti notre Seignur le Hoi soit remu6, et 
ke notre Seignur le Eoi par ces letres patentes un autre gar- 
dein ath mand£ et ordein£, soleit il mander sa letre al bailif 
quil soit a- un certain jour a Schipweie, par XL jours avant 
la dit jour de Schipweie, et donk le bailif fra soner le comune 
corn de la vile asembler la comune et la dite letre en plein 
assemble liser et choser vj prudes homes od lui, de apperer 
devant le gardein a mesme le jour, les queux iluk devant le dit 
gardein semblement od les autres barons de Cynk Ports ount a 
oier del dit gardein lire sa commission de son office. Et un des 
meirs, del assent de tuts les autre barons de port dirra a lui, 
" Sire, acustum£ est que chescun gardein a sa prim&re venue jurra 
par la ligeance kil deit a notre Seignur le Eoi et par sa chivalerie, 
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the franchise, usages, and customs of the cinque ports," and that 
same day shall nothing more be done. And when afterwards 
the said warden pleases to have an assembly of the cinque ports, 
to do that which pertains to his office, he shall send his letters 
of summons as is above said, that the bailiff and six barons of 
Bomney come before him on such a day for reasons touching 
the court of Shipway. And in case that the said court be not 
summoned forty days before, as is above said, no mayor, bailiff, 
nor any other person shall go thither, nor shall they receive 
blame, nor be amerced. 

40. Point of Shipway. 
Item. — It is used that no Shipway shall be holden unless the 
warden be there in his proper person sitting, and with him the 
mayors and bailiffs of the cinque ports, first to make inquest by 
twelve barons there sworn, if any man has spoken treason against 
our lord the king or his kingdom. Item, — If any man has coun- 
terfeited the seal of our said lord the king, and of false moneyers, 
and treasure found and concealed ; and whether any commonalty 
has given any false judgment ; and whether any town of the 
ports, which was called upon by our lord the king for its service, 
has withheld it; and whether any bailiff has received any 
other custom than he ought of right, or has not made due exe- 
cutions as pertains to his office, or that he has in any manner 
resisted the franchise of the cinque ports. And the inquest 
shall be made by two, three, or four men of Romney, and all 
the other towns assembled. And if any man of the cinque 
ports be found guilty by the said inquisition of treason spoken 
against the king or the kingdom, or counterfeiting the king's 
seal, or a false moneyer, immediately by the said warden and all 
the mayors of the cinque ports, let him be condemned to death. 
And if any be convicted of (concealing) treasure found, let him 
be condemned in all his goods and chattels, at the will and at 
the mercy of our lord the king ; but he shall not suffer death 
for this. And if any commonalty be convicted of giving false 
judgment, they shall be condemned to have the franchise of 
the town seized into the hands of the king, until they 6hall have 
*. new grant from the king. And in case that one prosecute 
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la franchise, usages et custumes des Cynk Ports par soun pover 
gardera et maintenera ; " ct mesme le jour nient plus ne deit estre 
fait. Et quant aprfes que le dit gardein assemble des Cynk Ports 
plest aver k faire ceo ke ap [arti] ent k soun office, il mondera ces 
letres de sommons com est susdit, que le bailif et vj barons de 
R. vienent devant lui k tiel jour pur enchesons tuchons le court 
de Schipweie ; et en cas que la dite court ne soit soin [ons£] par 
XL jours devant com est susdit, ne soleient ascun maire bailif ne 
ascun autre iluk vener, ne blame receyvre nestre araercie. • 

40. Point de Schipweie. 
Item. — Use [est] que nule Schipweie deit estre tenus sans le 
gardein ne soit iluk en sa propre person seant, et od lui les 
mairs et bailifs de Cynk Ports, k de primes fait enquere de xij 
barons iluk jur£s, si ascun ath purpart treson vers notre Seignur 
le Roi ou sa reame. Item, si ascun ath contre&ite le seal 
notre dit Seignur le Roi, et de faus monaiour, et de tresor trov6 
, et consele ; et si ascun commune ath done ascun faus jugge- 
ment; et si ascun ville des ports que fust comende de par 
notre Seignur le Roi davoir sa service, et le ath retreit ; et si 
ascun bailif ath receu autre custume que de droit devereit, ou kil 
nath fait due execucioas com k soun office apertient, ou ke le 
franchise de Cynk Ports en ascune manure ath contrelut& Et la 
enqueste sera faite par ij, iij or iiij de R. et tuts des autres villes 
sembtes. Et si ascun des Cynk Ports soit trov6 coupable par la 
dite inquisicion de treson purpart vers le roi ou la reame, ou 
contrefaite le seal de roi, ou faus monaiour, tost par le dit 
gardein et tuts les m aires des Cynk Ports soit ajugg£ k la mort. 
Et si ascun soit convikt de tresor trov£, soit il ajugg£ k tuts ces 
biens et chateux k la volont£ et a la grace notre Seignur le Roi. 
Mes il ne suffra pur icele la mort. Et si ascune comune soit convikt 
«n faus juggement don£, lour sera ajugg6 que lour franchise de lour 
ville soit seisi en la main le Roi tank ils purount aver novel grace du 
Roi. Et en cas que ascune pursue vers ascune comune sur faus 
juggement don£, et la dite comune se puet aquiter, la persone que 
pursua vers la dite comune soit attach^ et emprison^ notre gardein, 
tank il avera fait gree k la dite comune par taxacion de autres 
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any commonalty for false judgment given, and the said com-* 
monalty can clear itself, the person who prosecuted the said 
commonalty shall be attached and imprisoned by our warden 
until he shall have made satisfaction to the said commonalty, 
on the taxation of the other commonalties of the cinque ports. 
And in case that any commonalty be convicted that it has with- 
drawn its service from our lord the king when it was commanded 
thereto by our said lord, let them have the same judgment as 
they would have for giving false judgment, as is above said. And 
[in like manner] if any bailiff be convicted of custom improperly 
taken, or of not having made due execution, or that the franchise 
of the cinque ports has been injured by him. 
41. The king's coronation. 
Item. — It is used, that when it happens that any king of Eng- 
land is crowned, the barons of the cinque ports are wont, upon 
summons of the king's brief directed to them, to come to the 
same coronation to do their due service, and he shall receive their 
honours (homage) in the court forty days before. That is to say, . 
on the day of the coronation shall the two flags of silk be holden 
and carried between the king and the queen by thirty-two barons 
of the cinque ports, and by no other, and the above said thirty* 
two barons or more shall come in a suit of cloth furnished at 
their own cost, but their expenses during the time that they are 
at court shall fall upon their commonalties ; and when they have 
done their office, the aforesaid barons of the cinque ports shall have 
both the cloth and the apparel, as they bore them between the 
king and the queen. Whereof the barons of Hastings and their 
members shall have the flag and all the apparel, and the barons 
of Komney, Hythe, Dover, and Sandwich, shall have, of right, 
the other flag with all the apparel. And the thirty-two barons, 
together with the other barons of the cinque ports who please to 
come thither, are wont to have the table at the right hand of the 
king in the hall, as of their ancient right, and in what place soever 
the barons of the cinque ports are permitted to eat with him. 
And in the same manner the barons of the cinque ports are wont 
to have at every episcopal consecration the right table in the 
hall 
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comunes de Cynk Ports. Et en caas que ascune comune soit con- 
vikt quele athretretla service notreSeignurleRoi, com ele avoit 
par comondement de notre dit Seignur, aiont mesme le juggement 
quils en averaiount pur faus juggement don£, com est susdit. 
Et si ascun bailif soit convikt de male custume receu, ou quil rie 
fait dues execucion, ou que la franchise de Cynk Ports par lui 
soit blemia. 



41. Coronement del Roi. 
Item.-— Use est, que quant avient que ascun Hoi dengleterre 
soit coron£, soleient les barons des Cynk Ports par som[monse] 
de bref le Roi & eux dirckt, & mesme la coronement vener lour 
due service k faire et lour honours en la court recevra, xl jours 
devant. Cest & savoir, le jour del coronement deivont les ij 
clraps de sai estre tenu et port6s entre le Roi et la Reyne par 
xxxij barons des Cynk Ports ; et par nule autre, et deivont les 
susdits xxxij barons ou plus vener en une sute de draps, vestus 
de lour propre custage, mes lour expenses par le temps quils 
soient & court soient sur lour comunes. Et quant ils ount fait 
lour office, les avant dits barons des Cynk Ports soleiont aver 
ambedeux les draps od tut laparail com ils le portount entre le 
Roi et la Raine. Dount les barons de Hastyngs et lour men- 
bres averont lour drap et tut laparail, et les barons de Roraen, 
Heth, Doverr et Sanwics, lautre drap od tut laparail averont de 
droit. Et soleiount les xxxij barons semblement od les autres 
barons de Cynk Ports que iluk voilount vener, aver la table h. 
de&tre main le Roi en la sale com de lour ancien droit, et en 
quiconque leu que les barons de Cynk Ports sount grant£s od lui 
manger. Et en mesme la manure soleiount les barons de Cynk 
Ports aver a chescun sacre de eveske le destre table en la sale. 
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Art. VII.— BKAWLING-ST. GEORGE'S-IN-THE- 
EAST, LONDON. 

A REMARKABLY fclblish clergyman is appointed to be 
incumbent of a parish in the most populous city of ancient 
or modern times. The parish is one of the roughest in the city, 
requiring most active, vigilant, and self-denying efforts on 
the part of the clergy, if they would affect any moral good 
founded on a religious basis. They have to fight with a deep- 
seated aversion to themselves, as well as with permanent diffi- 
culties which beset them in the form of poverty, and those vices 
which again produce and perpetuate vice and poverty. 

In many a parish of the metropolis there is enough of crime 
and misery, of brute ignorance and utter lawlessness, to make 
one wonder that, in spite of them, society hangs together, and 
that rapine and murder do not become the principles upon 
which the community should essay to exist. But east of that 
great road-artery (the streets" of Gracechurch and Bishopsgate), 
running from the north end of London bridge towards Hackney 
and the marsh country formed by the Lea, lie whole cities of 
poverty, kingdoms of disease, and empires of human misery. 
There, incessant toil, the supposed curse of many of the race, 
would be a blessing ; for it might bring sufficient food to main- 
tain vigorous life — continuous wages, however low, would be 
counted an immeasurable boon, for famine might be staved off. 
To see how the adults of these districts might be aided in 
their physical and moral exigencies, and their children educated 
and helped to escape, if possible, from the cruel fate which seems 
to impend over them, are a part of the duties belonging to the 
sacred calling of the clergy. One would suppose that here, at 
least, there was no room for indulging in what the profane 
describe as clerical man-millinery, for playing with mediaeval forms, 
trifling with the literature of symbols, and meditating on old 
church ceremonies, or new ecclesiastical dramatic tricks. Here, 
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in the very heart of that corrupt body which requires earnest work 
and genuine zeal, one would least of all have anticipated that 
a miserable specimen of the modern Sectarian would set up his 
banner, blow the trumpet of discord, and raise the fury of 
religious enmity. Nevertheless, such is the case, and the re- 
ports of the detestable doings at St. George's-in-the-East, have 
suggested to us a few remarks on " Brawling in the church and 
churchyard." 

Each Monday, for months past, the reporters for the daily 
papers have faithfully told us of blackguard riots in this wretched 
parish ; which, were we to read an account of them in an Ame- 
rican paper, would afford food for endless satire on the ignorance 
and brutality of that unfortunate people— or, could they occur in 
a Roman Catholic country, would induce meetings in Exeter 
Hall, at which some Evangelical Earl would take the chair, and 
vehement denunciations of the crimes anil superstitions of Popery 
would berantingly delivered to a crowd of people, supposed to 
be pious by some, but known to be foolish by more. 

With the disgusting detail of priestly folly and popular black- 
guardism in this parish, we need not here deal. It is enough to 
know that, between the two parties engaged in the unchristian 
proceedings, there is very little choice in respect of decency or 
civilization. Gross superstition, natural and acquired folly, and 
sectarian education, may be urged in extenuation perhaps of 
both. The absence, moreover, of ecclesiastical discipline on the 
one hand, and a natural desire of self-government in religious 
matters on the other, may be put forward as explanatory of the 
anarchy which prevails in St. George's-in-the-East. 

With respect to what is urged on the side of popular licence, 
viz. : that in the seventeenth century, when the reformed religion 
was frequently endangered, the people protested with some suc- 
cess by rioting in churches, and asserting their more enlightened 
views by loud disturbances ; and that no other means are left to 
the public now-a-days but by thus expressing their disapproba- 
tion, awkwardly it is true, but naturally and effectively — we reply, 
that the nineteenth is not the seventeenth century, and that one 
great distinction between a period of anarchy and a time of order 
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i«, that the law is affirmed in the latter time by legally established 
procedure. Civilized society is marked by the creation of 
rules adapted to the exigency of its wants ; and the outcries of 
a mob are not and ought not to be received as the real expression 
of public opinion. Mr. Bonwell was not left to the congregation 
of the people to be stoned ; and Mr. King and his choristers 
ought not to be handed over to the mob to be pummelled. Surely 
it is more decent that a rector should be suspended by the 
diocesan, than that the shepherd should be hanged by his flock. 
It is not an edifying spectacle when a body of choristers, true to 
the beat of the precentor and the staff of the sergeant of police, 
are chanting in unison, " Hallowed be thy name, thy kingdom 
come," that the emulous multitude in the nave, getting ahead of 
the vestmented few, should be shouting in horrid discord, u For- 
give us our trespasses, as we forgive them that trespass against 
us," and be forthwith taken into custody by the O division of 
police. 

" Come along," one young ruffian was heard to say one Sun- 
day morning — " Come along, Bill, and have a lark, we shall be 
in time for the Litany ; I have such a railway whistle as I prigged 
out of master's room whiles they was at prayers last night ! " 
Such is the aid invoked by the " sound churchmen " engaged in 
St. GeorgeVin-the-East to put down popish practices, and teach 
a foolish parson true views of the Anglican liturgy. 

Generally speaking, in England good sense and a common feel- 
ing of decency prevent such disputes coming into court ; but, 
when an appeal must be made to the laws, these ought to be 
available. Some one should have the power of stopping such 
disgraceful proceedings as are occurring in St. George's. The 
pastor should be removable on account of inability to perform his 
duties, just as a judge would be turned off if he made his court a 
bear-garden ; or an officer in the army or navy be cashiered if 
he rendered the soldiers in his regiment, or the sailors in his ship, 
insubordinate, and a nuisance to the community. But in St. 
George s-in-the-East we have had for months the spectacle of a 
priest party, on the one hand, insulting a whole parish; and, on 
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the other, of a mob, which would disgrace a minor theatre on 
boxing-night, revelling in outrages in a church, and only restrained 
from committing the last extremity«pf violence by the presence 
of a strong body of police. 

It is obviously a gross evil that any part of the public should 
organize themselves into a mob to put down a religious service 
conducted according to law. The lowest state of society requires 
that in some one should be vested the power of deciding differences. 
It would be better that a body of clergymen should transform 
themselves into mountebanks, canonical or uncanonical, and a 
whole parish turn dissenters, orthodox or unorthodox, than that 
the laws of the country and public decency should be systematic- 
ally violated. 

It may be said, what are the laws which are violated ? and, 
if there are any, why not vindicate them ? Is there any criminal 
law and ecclesiastical law applicable ? 

Let us look first at the common law of the case. Blackstone 
says, an " affray is the fighting of two or more persons in some 
public place, to the terror of her Majesty's subjects." He adds, 
" that affrays may be suppressed by any private person present ; 
and that a constable is bound to suppress an affray, and may 
apprehend and carry the misdemeanants before a justice, and 
imprison them by his own authority for a convenient space, till 
the threat is over, and may (?) then, perhaps, also make them 
find sureties for the peace." . . . . " The punishment of 
common affrays is by fine and imprisonment, the measure of 
which must be regulated by the circumstances of the case." 
It is an aggravation of the offence, as the commentator points 
out, " when a respect to the particular place ought to restrain 
and regulate men's behaviour more than in common ones." All 
affrays "in a church or churchyard are esteemed very heinous 
offences, as being indignities to Him to whose service these places are 
consecrated. Therefore, mere quarrelsome words, which are 
neither an affray nor an offence in any other place, are penal 
here; 9 ' and he then refers to 5 and 6 Edward VL, c. 4, which we 
will presently notice. An affray, then, and disturbance in the* 
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church, is a criminal act, and certain delinquents of St~ 
Georges-in-the-East hare been taken to the police court. 
With what result f So far a* we can see, only to have the well- 
known fact propounded by the magistrates, that it was all very- 
disgraceful ; and they hoped they might hear no more about it. 
If a curate assault a parishioner, and catch him by his coat- 
tails, jamming them in the church door, he is brought up and 
fined two shillings — not because the assault was proved, but to 
prevent any triumph to the party of which the poor captured 
fellow, who thus ignominiously adhered to the church, was a 
member. Again, if a silly and mischievous fool is apprehended 
by the police for howling and screaming at the parson, and ob- 
structing the service, sentence is deferred, to enable the rioters 
to settle their own differences, and make up their quarrels. The 
magistrates, in fact, refer the disputes to the combatants — 
only sending on Sundays a police force, to keep the fellow- 
worshippers from pitching into each other. 

But this non-operation of the criminal law being unsuccessful, 
an attempt is made at the mild intervention of the bishop as 
arbitrator. He orders that the parsons should not exhibit them- 
selves in masquerade, with green, or blue, or orange, or motley ; 
the order is evaded by the conscientious pastor, who dexterously 
persists, nevertheless, in asserting his so-called religious princi- 
ples, and thus harassing his foolish fold. Then the church is 
shut up awhile instead of the clergymen (which might be a more 
successful plan), and the folly and brutality is renewed on the 
first practicable occasion. The intervention then of the police 
magistrate, and the friendly interference of the bishop, have 
alike proved useless. 

It does appear to us, without regard to religious parties or the 
origin of the disturbance, that the magistrates at least ought to 
have enforced the law more vigorously and resolutely. The 
protection of society required that those who took part in the 
proved violence should have been visited with severe punish- 
ment. The treatment of the question was, however, within the 
discretion of the magistrates, and they have exercised it with no 



Brawling, 347 

good effect What more the bishop could do as arbitrator 
than he did, we do not know. Probably, with the material he 
had to deal with — nothing. 

There is, however, the procedure of the ecclesiastical court, 
which may be resorted to. " The law is open ; let them im- 
plead one another," as saith St. Paul. If an incumbent is car- 
rying on uncanonical practices, he can be cited according to law. 
The mode of proceeding would be either, 1st — by admonition ; 
or 2nd — by suspension ab ingressu ecclesice. 

By 5 and 6 Edw. VI. c. 4, sec. 1 — " If any person 6hall by 
words only quarrel, chide, or brawl, in any church or churchyard, 
it shall be lawful unto the ordinary of the place where the same 
offence shall, be done, and proved by two lawful witnesses, to 
suspend every person so offending ; and if he be a clerk, from the 
ministration of his office for so long time as the said ordinary 
shall think meet, according to the fault." By sec. 2 — " If any 
person shall smite or lay any violent hands upon another in any 
church or churchyard, then ipso facto every person so offending 
shall be deemed excommunicate, and be excluded from the 
fellowship and company of Christ's congregation." In Hut- 
chins v. Denziloe (1 Consist. 181), Lord Stowell observed with 
reference to the statute, that it was c * an act certainly made in 
the exigency of the times, at the Reformation, when there pre- 
vailed great heats and animosities in religion, which were likely 
enough to break out in churches. The act did not create this 
offence, as it subsisted by the common law before any statute 
was enacted, and there is no donbt that the ecclesiastical court 
had a right to interfere, to assist or prevent any act of disturb- 
ance of the public worship." The 3rd sec. of the statute refers 
to the drawing of weapons, an offence not common in our day ; 
but the penalty attached thereto, besides excommunication, is, that 
the offender " shall have one of his ears cut off, and, if he have 
no ears, he shall be burned on the cheek with a hot iron having 
the letter F, whereby he may be known and taken for a fray- 
maker and fighter." However, we do not contend for this latter 
wholesome penalty, for it could not be enforced in these days. 
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How in a still earlier period of civilisation brawling was punished, 
may be read in Kennett's " Parochial Antiquities " (p. 233), where 
will be found a narrative of a fight in a church between the 
respective ladies of Riehard L 'Estrange and Sir John Trussel, 
on a difficulty arising out of" precedency of place," in the church 
of St. Dunstan's-in-the-East. The two husbands of course, and 
all their respective retinue, were quickly involved in the quarrel, 
and " some were killed and many wounded within the church." 
So the church was therefore suspended from divine offices! and 
Lord and Lady 'Strange did penance by walking barefooted from 
St. Paul's to St Dunstan's, and by presenting to the altar gift* 
worth £15. Archbishop Chichely imposed this penalty; but 
could we now, in these days of threepenny 'Busses and Pickfcrd's 
vans, tolerate such a procession through our streets f 

Under 53 Geo. III. o, 27, imprisonment may also be inflicted 
for brawling with smiting; but the real punishment in all these 
cases is the costs, which, as the proceeding is pro salute animai, no 
offender would object to pay. If, however, any rash, ill-advised 
incumbent or churchwarden put this law into operation, we 
are assured by those practically acquainted with this piece of 
civilized law, that he generally spends his own money (never less 
than i?10Q) in costs, and gets nothing from the wicked brawler 
except likely enough an assurance, more or less satisfactory, that 
the offender has spent all that he had in his defence, and 
therefore the promoter finds it necessary to pay his own costs 
and clear the account. 

The ecclesiastical courts then are, in their obsolete forms 
and practical injustice, worse than useless. The rich or foolish 
may appeal to them in revenge, or in obedience to a strong 
party feeling ; but they do not accomplish the legitimate object 
of legal tribunals. 

The "stone altar ease" cost thousands of pounds, and 
established no principle of any value whatever. Then, again, 
the Knightsbridge church case occupied learned doctors and 
able proctors most profitably. And, no doubt, if it b$ wrong 
|n a priest to put on sea-green, or tea-green, or pea-green gar- 
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meats, their legality can be investigated in like manner, and 
the offender be made to pay not only his tailor's but two proctors' 
bills, and court fees ; but at what costs ? and with what result T 
Again, if a lusty butcher's boy, or draper's apprentice, or Calvi- 
nistic costermonger, bellow during service-time, and obstruct 
the congregation, he can be prosecuted for brawling if one can 
find a person foolish enough to " promote " such a proceeding. 
Practically speaking, Bishop Tait could not cause to be sus- 
pended, " ab ingressu ecclesice" the Houndsditch costermonger, 
who asserts on Sundays at church his Protestant principles by 
brawling obscenely at an obnoxious curate, or by drugging big 
dogs and turning them into the church. Again, t*he eccle- 
siastical law could be set in operation against the youth who, 
when brought before the magistrate, told him that he had gone, 
and should go to the church of St. George's-in-the-East, because 
he detested the service ; and who, being in that frame of mind, of 
course got to bio ws with a high-church cheesemonger* But if either 
of these belligerents were excommunicated, it would be the making 
of his fortune ? He would be retained at high wages at some 
neighbouring tavern as a curiosity, and form a great attraction ; 
or perhaps might give his name to the waterproof cape of the 
season, or be immortalized in a new style of tobacco-pipe. 

The statute we have just referred to, was the one alluded to 
in a well-known case (which we may be pardoned for mentioning 
here) " as a half-obsolete statute of one of the Edwards." In 
the case in question, it seems the affidavits were very nume- 
rous — eight-and-twenty in number — by which it appeared that 

" at a certain vestry-meeting in the parish of , the party 

cited x had made use of and applied to the prosecutor the words 
'You be blowed!'" and again, notwithstanding remonstrance, 
and under circumstances which nothing could extenuate, again 
repeated the expression, ' You be blowed ! ' and furthermore 
requested to know whether the prosecutor i wanted any thing 
for himself/ adding, c that if he did, he the cited individual was 
the man to give it him,' and at the same time using other heinous 
1 It is mentioned that he was a ginger-beer seller by trade. 
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and sinful expressions, wherefore, for the soul's health of the 
brawler, the prosecutor prayed excommunication against him." 
Eventually was passed " the awful sentence of excommunication 
for a fortnight, and payment of costs of the suit*" Application 
was then made to the court upon behalf of the unfortunate man 
thus excommunicated, " That they'd be good enough to take off 
the costs, and excommunicate him for the term of his natural 
life instead." This application was indignantly rfefused. — (Bwmple 
v. Sludberty, Dickens, 52.) 

We submit to our readers that the present state of the law 
exhibits such frailty and imbecility that it should be forthwith 
amended. First, the Anglican church being Episcopal, the 
bishop should have primarily power to put an end to buffoonery 
in a church, and to suspend clerical mountebanks, and generally 
to take notice of all irregularities in churches, with, of course, 
a right of appeal by those whom he visits with the terrors 
of bis mitre. There should be such a court of appeal that a 
rector, vicar, or curate, might safely apply to it without being 
ruined, and a bishop might appear therein without being worried 
to death. It is a mockery to point to the present ecclesiastical 
courts as the proper tribunal for the determination of such 
disputes as those of St. George-in-the-East. And, secondly, we 
demand that real redress in the police courts should be afforded. 
If the magistrate can now legally escape adjudicating on questions 
of riot in churches brought before him, the law should be so 
altered as to render it obligatory on him to hear und determine 
such matters when brought before him. 
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Art. VIIL— HIGH COURT OF ADMIRALTY. 

1 . The New Practice of the High Court of Admiralty in England ; 
with the Rules of 1859, Collection of Forms, and Bills of Costs. 
By Henry Charles Coote, Proctor of the Court. London : 
Butterworths, 1860. 

2, Twb Lectures on the Jurisdiction and Practice of the High 
Court of .Admiralty qf England, delivered before the Incor- 
porated Law Society. By John Morris, Esq., a Member of 
the Society. London : Stevens & Norton, 1860. 

HPHE fortunes of the Court of Admiralty have been curious 
-*■ and strange. For many centuries that court struggled for 
mere life against the beating waves of Common Law and Chan- 
cery. In our own times, however, legal favour has set in 
towards it; the tide has turned, and the adverse wind has 
hushed. Even bos locutus in Etrurid — popular lecturers re- 
sound its praises, and advocate an extension of its powers and 
jurisdiction. 

In this, though we think there is justice, we must at the same 
time declare that the honours which the Admiralty now receives 
have only really been deserved in late years,' for the court 
appears to have been insignificant in Lord Stowell's time, to 
have been worse under Sir Christopher Robinson, and no better 
under Sir John Nichol. Upon this subject we will use the 
words of Mr. Coote, in the preface to his " New Practice of th« 
Court of Admiralty :" — 

" When some half a century ago the court came to be pre- 
sided over by Lord Stowell, such was the paucity of its legal 
business, that it could be said to afford that great legal luminary 
little else than an occasional morning's occupation. The tenuity 
of interest which attached also to that business was so undeniable, 
. that the circumstances resolved itself to the mind of his lordship 
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as a weighty objection to the publication "of the reports of the 
proceedings of the court, when publication was first proposed by 
the members of his bar. In his lordship's own words, * he 
feared lest the reports should expose the nakedness of the land/ 
But small as was the amount of business under Lord Stowell, it 
became even less under his immediate successors, and the court 
seemed fast sinking into a state of only something more than 
mere vacuity. 

" At this critical juncture Dr. Lushington accepted the im- 
portant office of Judge in Admiralty. Under his energetic pre- 
sidency the long dormant court instantly underwent a change so 
complete in itself, and so extensive in its results, that it can 
scarcely be described otherwise than as a fresh creation of law. 
The confidence of the public awoke as from a dream, and a cor- 
responding amount of business at once poured into this (com- 
paratively speaking) new tribunal. Dr. Lushington was thus 
enabled in a few years to frame and establish a system of juris- 
prudence for his court, not less great in idea, yet at the same 
time more varied in form, and more grasping in comprehension, 
than that which his gifted predecessor, Lord Stowell, had in 
other times shaped out for the Court of Prize. 

" To form the jurisprudence of a court exercising so im- 
portant a jurisdiction as that of the Admiralty, would have 
seemed enough even for the advanced intellect and distinguished 
learning of Dr. Lushington ; but something more, though less 
in its degree, was required of him. The defective character of 
the procedure of the court urgently called for reform. On the 
appointment to the Registrarship in Admiralty of H. C. Rothery, 
Esq., whose acknowledged ability indicated him as a fit associate 
in such an undertaking, that reform was instantly initiated, and 
was wholesomely and unsparingly carried out. The reform 
which was initiated in 1855 has now finally been completed by 
the Rules of 1859." 

For its present eminence it is therefore clear that the court 
is entirely indebted to Dr. Lushington. The Rules of 1855, 
which were a prelibation of future and further reforms, appear 
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to have simplified the procedure, and to have materially ahridged 
the proceedings in suits in the court. But the court being then 
closed to the general world, as having a select bar and prac- 
titioners of its own, there was then little or no occasion to elevate 
the forms of proceeding up to the level of the capacity of the 
general attorney. But on the passing of the act of last session, 
there instantly arose a necessity that something of this kind 
should be done — that rules should be made constituting a prac- 
tice for the court that should be really intelligent; for the 
admission of the whole legal profession within the pale of the 
court had altered the very conditions of its existence. What 
was cramped in the old procedure, but had become easy of appli- 
cation to gentlemen who had passed their lives in acquiring this 
knowledge, threatened to become as noxious as it was imperfect, 
if it were made compulsory upon those who had not given to it 
the steady and enduring affection of the practitioner of the older 
school. New rules, therefore, were imperatively required, and 
out of this necessity have arisen those which are now before us. 
The jurisdiction of the Admiralty is both real and personal ; 
the former (which must be understood in a peculiar sense) is the 
most resorted to, and is the specialty, and perhaps the greatest 
forensic excellence of the court, apart from its refined and 
enlightened principles of law ; the other is much like the per- 
sonal jurisdiction of other courts, except that the Admiralty 
cannot issue execution against a person's goods. Of the two 
forms of jurisdiction the new rules grapple most with the cause 
or action in rem. Our readers know that the hypethecal lien 
upon which this action is founded is no lien at all in the sense of 
its common law namesake ; and whilst it is something different, 
it is also something more — it is the implied or tacit hypothecation 
of a res arising out of some previous act either of the plaintiff or 
of the defendant. Salvors save a vessel and its cargo from the 
jaws of breakers or the luring caresses of a lee shore ; and the 
benefit which they have conferred upon the owners becomes, 
without spoken words or written characters, a charge and hypo- 
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thecation upon the whole and every part of the res ipsce ; for 
who have a better right to pay themselves ex re than its own 
preservers or benefactors ? This is one of the modes in which 
a plaintiff may create in his own favour a lien : on the other 
hand, a defendant will find that the delictum of his own servants 
in running down another vessel, has stamped his own vessel with 
a preferential charge to th£ extent of the wrong done. This 
hypothecal lierl can only be enforced by the court, which, in the 
interest of the plaintiff, arrests the res 9 sells it, and pays the 
creditor his debt out of its purchase-money, unless the de- 
fendant renders such a course unnecessary, by giving bail to the 
action. 

Upon this interesting portion of the jurisdiction of the Admi- 
ralty there are several new rules, which appear to be a real 
improvement of practice, and evince consummate penetration 
and judgment. Here the reform has been trenchant, for on 
these points there hung many remnants of antiquity, "savouring 
of the days when Titius sued and Seius pleaded ; for on the 
matters to which we now more particularly allude, viz., the pro- 
cedure by default, the court, in former days, showed in its forms 
a timidity which was unworthy of its high position, at the same 
time that it was prejudicial to the interests of the plaintiff. For 
when the court sold a res, it craved the forbearance of the 
public, by asserting that the res was perishable— that it dete- 
riorated in matter or in value by being kept ; in fact, the forms 
of the court stated every thing but the truth, for they never 
openly avowed that the court sold the res because the plaintiff 
had a right to require the sale at its hands. Before selling, the 
court gave notice to the whole world to show cause against the 
sale ; and when the world (or at least that section of it which 
frequents the Royal Exchange) took no notice of their summons, 
the court reluctantly and timidly sold the res. But after this 
bold act it shrunk back in alarm, and declined to pay the 
plaintiff until he had indemnified the court and its officers against 
latent claims and demands. All these appliances and prelimi- 
naries have been ruthlessly swept away by the new rules; and 



The High Court of Admiralty. 355 

the court now stands erect, in the full possession of all the powers 
and means which should appertain to so high a judicature. 

Wherever the procedure could be wholesomely assimilated to 
that of common law, the assimilation has been made by these 
rules ; that other portion which did not admit of it, has been 
improved upon principles appropriate to itself. By this crowd- 
ing reform of the Admiralty, the practices of the superior courts 
have been brought so near to each other, that we may apply to 
them the charming words of the poet — 

* * « « Facies non omnibus una, 
Nee divers* t^men, qualem decefc esse aororum." 

Of the rules themselves we have only to express our un- 
qualified admiration. They are exact, complete, and, in the 
words of Lord Bacon, "a chain confederate and linked 
together." 

A new book of practice of the Court of Admiralty was re- 
quired, and Mr. Coote has supplied the demand. This gentle- 
man is already well known to the legal world by his •' Practice 
of the New Court of Probate," and his "Practice of the Eccle- 
siastical Courts." His well-practised hand has furnished the 
professional man with what he is daily wanting. In the ample 
appendix will be found, amongst other necessary matter, forms 
of great utility in pleading, preparing affidavits, and bills of costs. 
The Serjeants, barristers, attorneys, and solicitors, to whom 
22 & 23 Vict., e. 6, has opened the gates of the Admiralty 
Court, and who desire to use the privilege, will do well to 
possess themselves of Mr. Coote's book. 

It has been indeed very difficult, both for the student and the 
practitioner, to become acquainted with the Court of Admiralty 
in its present revived shape. Pritchard's <c Admiralty Digest," 
the most recent compendium of authorities, has not been re- 
printed since its appearance in 1847, though a great number of 
important cases have since been decided. The treatises are 
much older ; the second edition of Dr. Browne's, the last and 
best professed English treatise on the subject, dating even from 
1802. And yet, during the present reign, the Admiralty practice 
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has been improved by successive statutes and rules, at least aft 
much as the jurisdiction has been amplified ; and has been fur- 
ther improved and codified by the new rules which have just 
come into operation. 

Mr. Morris, the author of the " Lectures " above mentioned, 
has accordingly also seized the occasion furnished by the opening 
of the Admiralty Court, to give, though in an unpretending form, 
as thorough and broad an elementary view of its jurisdiction and 
practice as can be found in our library for any department of 
English law. There is no gate through which the first entrance 
into this branch of study may be better made ; and, by steadily 
keeping the end in view, Mr. Morris has managed not to leave 
his readers at the gate, but to conduct them by a short walk 
some distance along the path; and, if the extended jurisdiction 
of the Admiralty is not soon brought into fuller play, there will 
not be the excuses which a close court, and an almost unknown 
region of law, have hitherto furnished with more or less of 
legitimacy. 

In fact, we have now realized that competition between the 
Admiralty and the superior courts of common law and equity, 
which Sir Leoline Jenkins declared to be his desire, and con- 
tended for with very imperfect success. To attract suitorB by 
the balance of convenience is a noble rivalry ; and we agree 
with Mr. Morris in thinking, that the competition should be 
allowed on a still larger number of points; and particularly that 
so much concurrent jurisdiction should be given to the Admi- 
ralty, as to enable it to do complete justice in every matter of 
which it may now become partially possessed, without sending 
the parties to a second litigation elsewhere. We draw attention 
to Mr. Morris's suggestions on this point at p. 34, to which we 
will add this remark in conclusion : — We are altogether at sea 
upon the relative merits of judges and juries, of written and 
oral evidence, and on many other questions. ' Every commis- 
sion, every opinion of high professional authorities, has so far 
only worse confounded the confusion. Probably different treat- 
ments are best adapted to different kinds of causes. But 
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'whether this is so or not, only the public can decide ; therefore, 
even those who could not consent to a competition of courts as a 
permanent system, may reasonably desire it as a means of elicit- 
ing the public judgment on each several class of legal business. 



Abt. IX.— LORD ST. LEONARDS' LAW OF PRO- 
PERTY, AND TRUSTEE RELIEF ACT. 

The Act to Amend the Law of Property and to Believe Trustees 
(22 & 23 Vict c. 35) ; with Introductions and Practical Notes. By 
Sylvester J. Hunter, Esq., of Lincoln's Inn, Barrister-at- 
Law. London : Butterworths, 1859. 

OUR readers have no doubt long before this made themselves 
acquainted with the contents of this Act, which they must 
have found to work a greater alteration in the law of real 
property, and the practice of conveyancing, than any that has 
received the sanction of the Legislature for several years. We 
propose in this article to treat briefly of the policy which 
dictated the enactments contained in each group of sections, and 
of the particular form adopted to carry out the intended amend- 
ments. 

Two courses of procedure appear to be open to the jurist who 
seeks to remove defects admitted to exist in a system so vast 
and complicated as the English law of property. He may, if 
he please, propose to abolish the whole, or an important part of 
the existing law, and enact a series of provisions which will not 
be obnoxious to the charges whereby the old system has been 
brought into disrepute. Instances of the successful adoption of 
this course are not wanting in the history of jurisprudence ; but 
in England it has been more usual to search out the principles 
of the existing law, whence spring the evil results, and to apply 
a remedy by removing or modifying just so much as may be 
absolutely necessary to effect the contemplated purpose. We 
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have no intention at present of discussing the respective merits 
of these two courses; it is sufficient to say that the framer of 
the Act now before us has adopted the latter, and we may con- 
gratulate the profession and the public on the result arrived at. 

We now proceed to examine successively the various groups 
of sections of which the Act is composed — 

1. Leases, (Sees. 1 — 3.) — It is probable that every student 
of English law has, like Sir James Mansfield, " always wondered 
at the rule in Dumpor's Case" (4 Taunt 736); it meets him at 
almost the first page of his Smith's Leading Cases, and he will not 
stand alone, if, long after the time of his call to the Bar, or hie 
admission as an attorney, he be obliged to confess that he does 
not understand it. Such students may be grateful to the Legis- 
lature which, after many years' consideration, 1 has at length 
materially curtailed the operation of this most oppressive and 
irrational rule ; and landlords, tenants, builders, and all others 
who have dealings with leasehold property, will be glad to find 
that now their intentions can be carried into .effect, without the 
risk of entailing upon themselves a train of unforeseen and ruin- 
ous consequences. It must be observed, however, that the Act 
in no way affects the vexatce qucestiones y whether the rule extends 
to covenants as well as to conditions (see 12 Ves. 9 191 ; & 
2 Piatt on Leases, 270), and whether it extends to a waiver of a 
past breach as well as to a licence of one that is contemplated 
(see 4 Taunt 735). Whatever the law on these points may 
formerly have been, it remains unchanged; moreover, the act does 
not apply, as is pointed out by Mr. Hunter in his edition 
mentioned at the head of this article (p. 12), to cases where 
a licence is given for an act, the licensing of which is not 
contemplated by the lease. 

Lord St. Leonards, indeed, did intend to provide for all these 
cases by a section which followed the first two sections, but 

1 The alteration in the law which has been effected by these sections, was 
advocated by the Real Property Commissioners in their Report of 1832, (3rd 
Rep., p. 49.) The legislature, therefore, has taken sufficient time to consider 
of the propriety of the alteration. 
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■which, for some inexplicable reason, was struck out in the House 
of Commons. This section ran as follows : — 

" Where any actual waiver of the benefit of any covenant or con- 
dition in any lease, on the part of any lessor, or his heirs, executors, 
administrators, or assigns, shall be proved to have taken place after 
the passing of this Act, in any one particular instance, such actual 
waiver shall not, unless a contrary intention appear, be assumed or 
deemed to extend to any instance, or any breach of covenant or condi- 
tion other than that to which such waiver shall specially relate, nor to 
a general waiver of the benefit of any such covenant or condition." 

Mr. Hunter has also suggested (p. 14) another case, in which 
it seems the Act fails to effect the entire abrogation of the 
obnoxious rule, but it is one which can but rarely occur. 

2. Insurance of Leaseholds, (Sees. 4 — 9.)— The next 
group of sections which we have to consider, relates to the effect 
of accidental breaches of covenants to insure leasehold property. 
Under the old law, the slightest deviation from the prescribed 
course was followed by liability to a total loss of the whole pro- 
perty ; and when we consider the immense value of the interests 
held under leases in this country, and the certainty that in the 
course of numerous transactions, every accident and mistake 
will occur of which the occurrence is possible, it is not surprising 
that the old state of the law upon this subject should long have 
been felt to be a grievance* At the same time we cannot but 
think, that, in the absence of a legislative enactment, a due 
regard to the rights of landlords justified the rule observed by 
courts of equity, of not relieving against a forfeiture incurred 
by breach of a covenant to insure. 

In framing a provision to meet this evil, it was necessary, on 
the one hand, to guard the landlord against even the risk of loss 
through fraud or negligence ; and, on the other hand, to protect 
the honest purchaser and the honest tenant from incurring 
ruinous loss through mere accident or mistake. The Legislature, 
however, seems to have been only partially successful in carrying 
out these objects by the provisions contained in the present 
statute ; for though Courts of Equity have now the power of 
relieving from the consequence of any first offence against a 



360 Lord St. Leonards' Law of Property, 

covenant for fire insurance, whenever the breach has arisen 
through accident or mistake, and has not occasioned any loss ; 
yet, as was pointed out in our last Number (ante, p. 191), a pur- 
chaser cannot, in all cases, safely rely upon sect. 8 as giving him 
a title not liable to be defeated by reason of any past breach of 
a covenant of this nature. 

3. Rent-charges and Judgments, (Sees. 10-11.) — Under 
this head we meet with a rule of law which often prevented 
beneficial dealings with property, while it never effected any 
good purpose, and rested on no tenable basis. This rule was, 
that certain legal rights over land being considered contrary to 
the " policy of the law," every excuse was to be taken hold of 
for the purpose of destroying them. It was from this rule that 
the doctrine sprung, which teaches that a right of entry for non- 
payment of a rent-charge, and a right to take the lands of a 
judgment-debtor, under an elegit, are indivisible ; and, therefore, 
if they be given up in part they are given up altogether. This 
rule is now abolished, and a rent-charger or judgment-creditor 
releasing part of the land, need no longer fear any unnatural 
effect being given to his act. 

It may be doubted whether the rule now repealed had any 
effect on equitable rights : if not, its importance was considerably 
diminished 1 by sec. 13 of the statute 1 & 2 Vict. c. 110, 
whereby the remedies of judgment-creditors were extended, and 
by the now common practice of securing rent-charges by limiting 
a long term of years to trustees for the rent-charger ; at the 
same time, the books of precedents sufficiently testify to the 
trouble caused to conveyancers, by the constantly recurring 
necessity of carrying out the wishes of their clients in spite of 
the rule. 

Under sec. 10, however, there cannot be a complete release of 
a rent-charge, unless all the persons interested in the land concur 
in the release ; for by the Act the rights of persons not concurring 
are saved, and consequently the released land would remain sub- 
ject to a suit by them for apportionment ; and with regard to 
} See Hunter, p. 33. 
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flection 11, we may observe that it is doubted by some whether 
land can be effectually released at law from a judgment before 
execution; and although the validity of the doubt seems question- 
able (Prideaux on Judgments, 4th Ed. p. 55), yet it would have 
been well had this section set the point at rest. 

4. Powebs, (Sees. 12— 18.)— The Act, from the 12th to the 
18th section, is occupied by a variety of provisions on the subject 
of powers. The 12th section takes away from settlors the 
right to fetter free dealing with their property, by requiring 
various and unusual solemnities to be observed on the execution 
of deeds of appointment Under the old law the greatest licence 
existed with regard to this matter ; and in the judgment delivered 
by Lord Ellenborough, in Hawkins v. Kemp (3 East, 410), the 
immateriality of these solemnities is forcibly expressed. It is 
true that relief against the defective execution of a power could 
be obtained in equity, in cases where some valuable or merito- 
rious consideration in the appointee existed to call the Court into 
action ; but, nevertheless, in many cases the result of the old 
strictness was that the intentions of persons executing powers 
were altogether defeated. 

The old rule had, it may be thought, the good effect of 
allowing settlors to guard against any rash or hasty action on the 
part of those to whom they confided the allotment of theirproperty; 
but, on the other hand, the great variety of the often meaningless 
checks devised by different settlors for that purpose, gave rise to 
the evil we have mentioned above, and which this act is intended to 
remedy. To have prescribed one uniform mode of execution, which 
should be necessary and sufficient in all cases, as was done in the 
case of wills, by Lord Langdale's Act, seems to have been consi- 
dered likely to give rise to displeasure, as a needless interference 
with the rights of property ; and the Legislature has not adopted 
such a course. Appointments will still be valid if made with the 
prescribed solemnities ; and Courts of equity will still give effect 
to any written document, expressive of an intention to bene- 
fit persons having a moral claim on the donee of the power ; 
but the present statute enacts that a deed executed in the ordi- 
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nary manner, and in the presence o£ and attested by, two o* 
more witnesses, shall in all cases be a sufficient execution of 
any power of appointment not testamentary. 

Our readers, being familiar with "Sugden on Powers," will see 
at once that this section sweeps away, for the future, a variety 
of questions which formerly gave rise to considerable litigation, 
and of which some are even yet undecided. It seems, however, 
that questions are not unlikely to arise hereafter, as to what is 
to be considered the ordinary mode of executing and attesting 
deeds ; for instance there may, at the present time, be a diffe- 
rence of opinion, whether the attestation clause of deeds " ordi- 
narily " expresses them to have befcn signed, and thus questions 
analogous to those in WriglU v. Wakeford (17 Ves. 454), and 
Dos v. Burdett (10 CI. and F. 340), may arise under the new 
law. Moreover, the propriety of requiring the execution of a 
power to be witnessed and attested by two witnesses, has been 
much questioned. A burden is thereby imposed which modern 
practice has thrown off, and the most experienced conveyancers 
of the present day merely provide that a power shall be executed 
by deed, or (in the case of a married woman) by a writing sealed 
and delivered, without requiring the attestation of even one wit- 
ness. 1 Practically, an appointment like any other deed is attested, 
but there is no ground in common-sense for requiring the attesta- 
tion of a deed of appointment more than of any other deed. 

The 1 3th section repeals a rale of law which wrought injus- 
tice in the case of CochsreU v. Cholmeley (10 B. and C. 564), 
where a tenant for life, without impeachment of waste, received 
part of the purchase-money in respect of the timber on a sale 
under a power, and the ppwer was held not to have been well 
executed. A similar case is not likely to occur again ; but it 
is perhaps well that the recurrence of such a grievous wrong 
should be made impossible. It is right that the purchaser should 

1 The best modern precedents in conveyancing follow this course. See the 
forms of powers of appointment in Davidson's Conv., vol. 1, and Bythewood 
and Jarman's Conv., by Sweet, vol. 11. Mr. Prideaux in his Precedents, and 
Mr. Shelford in his late edition of Crabb's Conveyancing, have, however, ad- 
hered to the old practice of requiring two witnesses. 
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make good to the objects of the settlement the amount which 
they would have enjoyed had the settlor's intention been pro- 
perly carried out ; and the present section does this, while it 
leaves the purchaser in the enjoyment of the land. 

The effect of a charge of debts in a will where no express 
means exist of carrying it into effect, has given rise to consider- 
able litigation, and some of the decisions on the subject have 
been criticised 1 with no little warmth. We think that it is a 
pity that the Legislature did not take this opportunity of setting 
at rest the controverted question with regard as well to past as 
_ to future instruments. This, however, has not been done ; but a 
series of provisions has been enacted (sees. 14 — 18), giving 
statutory powers of sale, in certain cases, to trustees and execu- 
tors under wills coming into operation after the passing of the 
Act Thus, when under such a will, lands charged with debts, 
or the payment of a legacy or specific sum, are devised to 
trustees, these trustees have a statutory power of sale over the 
whole estate, and if there be no devise to trustees, then the 
executors are invested with a like power. It must be remenv 
bered that the principles laid down by the Master of the Rolls 
in Robinson v. Lowater (17 Beav. 592), Wrigley v. Sykes (21 
Beav. 337), and Storry v. Walsh (27 L. J. ch. 338), are not 
directly aflected by this statute; and therefore the powers 
which these and similar cases ascribed to executors will coexist 
along with those vested in them by these sections. 

By the 16th section, any sale or mortgage under the act 
operates only on the estate and interest, whether legal or 
equitable, of the testator, and does not render it unnecessary to 
get in any outstanding subsisting legal estate. We are not 
aware that it has ever been supposed that the will of a testator, 
entitled in equity only^ could give a power over the legal 
estate ; and the case of Doe v. Hughes (6 Exch. 223), seems to 
decide expressly that no power of sale over the legal estate can 
be ascribed by implication to executors, even when the testator 

' See particularly an article by Mr. Joshua Williams, in The Jurist of the 
16th February, 1856 ; reprinted in a separate form in the following year. 
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was entitled at law; but the power given by this Act to 
executors, affects all the estate and interest of the testator, 
whether it be legal or equitable. 

The powers we have been considering are given by sections 
14, 15, and 16. The operation of sec. 14 is, by the actual word- 
ing of the section itself, confined to cases where the charge is 
created u by any will coming into operation after the passing of 
this Act." Section 15 applies only to the devolution of the 
powers given by the last section; and sec. 16 enacts, that where 
such a charge is created as is described in sec. 14, but there is 
no sufficient devise to trustees, the powers may be exercised by 
the executors of " such will." We should have thought that 
there could have been little doubt that " such will " meant such 
a will as is mentioned in sec. 14, namely, a will coming into 
operation after the passing of the Act; but, at any rate, the knotty 
point might have been easily settled by the addition of a few 
appropriate words. Another course, however, has been adopted ; 
and after sec. 17, which protects purchasers from the effects of 
an improper exercise of the powers, we find a section (18) which 
contains the following nonsense : — 

"The provisions contained in sections 14, 15, and 16, shall not in 
any way prejudice or affect any sale or mortgage already made, or here- 
after to be made, under, or in pursuance of any will coming into opera- 
tion before the passing of this Act ; x but the validity of any such sale 
or mortgage shall be ascertained and determined in all respects as if 
this Act had not passed." (!) 

Now, putting sec. 16 out of the question, how is it possible 
that sees. 14 and 15, which apply only to wills coming into 
operation after the passing of the Act, can affect sales, &c, 
under wills which came into operation before the passing of the 
Act? 

It would be a source of wonder had the profoundest and most 
experienced real property lawyer of the day committed this 
gross blunder ; but it is no source of wonder that it should have 

1 " Coming into operation before the passing of this Act," may be considered 
as grammatically correct in Parliament ; elsewhere we should expect to find 
" which $hall have come into," &c. 
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-been perpetrated in the House of Commons, where the above- 
quoted portion of section 18 was composed and foisted into the 
Act. 

Though Lord St Leonards is responsible for the rest of sec- 
tion 18, yet it is not happily worded. Sees. 14, 15, and 16, are 
not to u extend to a devise to any person or persons in fee or in 
tail, or for the testator's whole estate and interest, charged with 
debts or legacies.'* The meaning no doubt is, that the sections 
in question are not to confer powers of sale or mortgage on trus- 
tees or executors, where the charged lands are devised in fee, 
&c, to any person for his own benefit ; but, in order to attach 
any meaning at all to the words, it must necessarily be held that 
trustees are not persons. 

5. Inheritance, (Sees. 19, 20.) — These sections are intended 
to prevent the recurrence of an injustice which, in one reported 
case (Doe v. Blackburn, 1 Moo. & R., 547), arose from the pro- 
vision of the Inheritance Act of 1833, that descent should 
always be traced from the purchaser. It is clear that the heirs 
of the purchaser may have become extinct, although there may 
be persons claiming as heirs of the person last entitled by descent. 
For example, in the case we have quoted, the purchaser was a 
foundling who died intestate, leaving an only child, a son, who 
also died intestate. There were no heirs of the foundling, but 
there were persons who could have claimed as heirs of the son, 
ex parte maternd, if he had taken by purchase and not by descent. 
These persons would seem to have a right to the land, although 
before the recent change no such right was recognised by the 
# law. It is said that, inasmuch sec. 20 enacts that sec. 19 "shall 
be read as part" of the Inheritance Act of 1833, and does not 
save present rights, the law of inheritance as now altered must 
be taken as having been the law since the 1st of January, 1834 ; 
and, consequently, that persons in possession under the old law 
may be evicted unless they should happen to be protected by 
the Statute of Limitations. It would be a curious result of the 
.present statute were Doe v. Blackburn tried over again ; and 
"such a result is not impossible, if some person under disability, 

VOL. VIII. no. xvi. 2 c 
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and not the claimant in that case, was the heir of the son, ex parte 
maternd. 1 

6. Assignment of Personalty, (Sec. 21.) — This section 
repeals the old common-law rule — that a person cannot assign 
personalty to himself and others : it endeavours to effect for per- 
sonal estate that which, through the medium of the Statute of 
Uses, can be effected in the case of freehold estates ; and, had the 
section been sufficient, it would in many cases have rendered 
two deeds unnecessary where the intention of the parties could 
be well expressed in one. But the section, it is said, is defective 
in not providing that the assignees shall take as joint tenants, and 
cannot safely be acted on except to the extent that it may warrant 
a change in the ownership of equitable choses in action, usually 
assigned on the appointment of new trustees, such an assignment 
being a mere form, and of no consequence in any way, although 
it is generally introduced as a verbal compliance with the usual 
direction following the power to appoint new trustees. 

7. Purchasers, (Sees. 22— 24.) — These sections are intended 
to diminish the expense and risk attendant on the purchase of 
land. Sec. 22 requires that the registration of Crown debts 
should be renewed every five years ; a provision which was, 
through some slip, omitted from the statute 2 and 3 Vic, c. 11. 
By sec. 23, persons paying any purchase or mortgage money to 
a trustee or mortgagee, are to be discharged by his receipt ; and, 
by sec, 24, the fraudulent concealment of a material instrument 
or incumbrance, or falsification of pedigree by a vendor or mort- 
gagor, or the solicitor of a vendor or mortgagor, is made a cri- 
minal offence. 

The enactment with regard to the receipts of trustees might, 
with advantage, have been framed in a more comprehensive 
manner : it is confined to the payment of purchase or mortgage 
money, and doubts have been entertained whether it extends to 
the payment by a devisee of portions and other sums charged 
upon the land devised to him, inasmuch as the term mortgage 

1 The former verdict would be no bar to a fresh action* Broom's Legal 
Jtfa*fcn#,3rdEd.,306. 
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.seems, both by its general meaning, and by the interpretation 
clause (sec. 25), to be limited to cases of loan and repayment* 
wAgain, with regard to the receipts of mortgagees, the ordinary 
receipt clause in a mortgage with power of sale, has a wider 
effect than is given to a receipt by the statute, and must there- 
fore still be retained in all such mortgages ; for it not only 
discharges the purchaser under the power from seeing to the 
application of the purchase-money, but also from inquiring 
whether the events in which the sale is authorized have happened, 
and this is not the effect of the statutory receipt clause. 1 

It may be feared, also, that purchasers will derive no benefit 
from the provision intended to protect them from loss through 
fraudulent suppressions* No doubt, such a practice is well 
worthy of severe punishment ; but it is said that the dread of 
being involved, however groundlessly, in criminal proceedings, 
will induce solicitors to deliver to purchasers, schedules of all 
documents in their possession, of whatever date, relating to the 
property, thus throwing upon the purchaser the onus of selecting 
such of them as may be material to the title. 2 

We believe tfiat the fears of solicitors on this subject are 
groundless. No prosecution can be commenced without the 
sanction of the Attorney-general; and solicitors may be assured 
that, a strong prima facie case of fraud would have to be shown 
before such sanction could be obtained. The state of our law on 
this point was certainly not creditable before the passing of the 
Act; and in the course of the discussion in the House of Lords in 
1857, on the two bills which were then brought in by Lord St. 
Leonards, and which have since been curtailed and compressed into 
the present statute, Lord Cranworth remarked that ours was 
the only code which did not visit such offences with condign 

1 Hunter, p. 69. 

* This practice appears to be countenanced by a not very felicitously framed 
question proposed in last Michaelmas term to the candidates for admission 
as attorneys. The question is as follows : — " What principle should govern 
the practitioner in setting forth the title to laud after a contract for sale 
entered into ? Should all deeds affecting the title be set out in the abstract ! 
and what will be the consequence to the vendor and his solicitor if any bo 
kept back!" 
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punishment. It was at his lordship's suggestion that the ingre- 
dient of hard labour was added to the punishment of imprisonment. 

This 24th section does not contain any provision similar to 
that inserted in the Fraudulent Trustee Act, (20 & 21 Vict-, 
c. 54, s. 11) to the effect that the criminality of such suppressions 
or falsifications as are here spoken of, shall not avail to protect 
persons from making discovery, -or giving evidence which they 
would have been liable to make or give, if the Act had not 
passed. It is questionable whether the omission of such a 
provision may not be found to impede defrauded purchasers or 
mortgagees in any attempt to retrieve their position, inasmuch 
as the guilty parties will now be able to decline answering 
interrogatories with respect to the transaction. 

8. Trustees, Executors, and Administrators, (Sees. 26 
— 31.) — These sections are devoted to the relief of trustees, 
executors, and administrators. The 26th section relates to powers 
of attorney, and relaxes in favour of trustees and executors 1 the 
old strict rules, that no one could be the attorney of a dead man, 
and that no valid act could be done under a revoked power of 
attorney. A trustee, or executor, may now safely act on the 
supposition of the validity of a power of attorney, so far as 
the continuance of the life of the constituent, or the fact of the 
power not having been avoided, is concerned, provided that the 
death of the constituent, or other avoidance of the power, be 
not known to the trustee or executor. This enactment is in the 
nature of a privilege given to trustees and executors, by way, 
we may suppose, of compensation for the many difficulties and 
risks with which they are surrounded. Such a mode of remedying 
grievances is not the most satisfactory that could be adopted ; 
and we do not see any reason why the same privilege should not 
be extended to all classes of persons, so that any loss whatever, 
arising from the unknown avoidance of a power of attorney, might 
fall upon the person who gave it, or his estate, rather than upon 
innocent persons. 

* , X F° p towrity'* sake we shall not, in the following remarks, specially name 
administrators; but it must be understood that all these clauses, Applying to 
executors and the estates of testators, apply equally to administrators and the 
estates of intestates. 
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The 27th and 23th sections exempt executors from personal 
liability, on the continuing covenants entered into by their testa- 
tors, in leases and in conveyances on rent-charges. The exemp- 
tion is obtained by satisfying all present liabilities, and making 
provision for any fixed and ascertained sum which the testator 
may be bound to lay out on the property ; and in the one case, 
by assigning the lease ; and in the other, by conveying to a pur- 
chaser the property out of which the rent-charge is payable. It 
is not, however, very evident how an executor, in the latter 
case, can convey the property, unless it should happen to be 
devised to him, or should be charged with debts, &c, so as to 
give him a power of sale. There is little to be said against the 
justice of making rent-chargers look to the property charged as 
their security ; but we think that landlords have some right to 
complain, that their interests have been overlooked in providing 
for the security of the executors of their lessees. It does not 
appear that the assignment need necessarily be bond fide 9 
(Hunter, p. 83) ; it may therefore be made to a man of straw, 
and the only protection given by the Act to the landlord is, that 
he may follow the assets of the testator into the hands of the 
persons amongst whom they may have been distributed. In 
many cases this provision will, of course, afford no protection 
whatever. 

Mr. Hunter has pointed out (p. 83) that the statute does not 
apply to the case where a testator has assigned his lease in his 
lifetime. There is no apparent reason for the distinction, and 
the case must have been overlooked. 

. Section 29 gives to executors issuing the usual advertise- 
ments, 1 that complete protection which formerly they could ob- 
tain only by means of a suit in equity. It is an excellent provi- 
sion; for it secures to the creditors of a deceased person, 
exactly the same opportunity of learning where and when to 
make their claims, and so of obtaining some share of the assets 
as has always been considered a benefit sufficient to compensate 

1 A form of advertisement, and the modes of advertising, are given in M& 
.Hunter's edition, p. 90. 
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them for the loss of their common-law right to proceed against 
the executor at any time, while the estate is saved the heavy 
burden of the " costs of suit/' 

Section 30 enables trustees and executors to obtain the 
opinion, advice, or direction of a judge of the Court of Chancery, 
on any point relating to the management of the trust property, 
or the assets of the testator, in a summary manner, without 
formal pleadings. Several applications under this section have 
already been made, both in open court and in the chambers of 
the judges; and one of the Vice-Chancellors is understood to have 
said, that in passing the clause the Legislature appears to have 
forgotten the existence of the Bar of England, and that many 
matters had come before him which ought to have been decided 
in the chambers of a conveyancing counsel. It may be doubted 
whether his Honour, in making these observations, sufficiently re- 
membered that no opinion, however fairly obtained, of any 
counsel, however eminent, is any protection to an unfortunate 
trustee, who has been led to commit a breach of trust on the 
faith that the facts submitted were accurate, and that the law 
applicable to them was correctly laid down. Under the statute 
no trustee or executor will be liable, if he act in good faith on 
the opinion, advice, or direction obtained. 

Section 31 provides that "every deed, will, or other instru- 
ment creating a trust, " shall be deemed to contain a trustee 
indemnity clause, "in the words or to the effect" set forth in 
the section. Conveyancers have always been loth to avail 
themselves of clauses of this nature, which are seldom expressed 
with sufficient accuracy to render a reliance upon them justifi- 
able. The present section is no exception to the general rule. 
It does not apply in words to "shares," which it may be con- 
tended are not included in the term "securities; 99 nor does it 
apply to any monies or securities which come into the hands of 
bankers, brokers, auctioneers, or others in the course of busi- 
ness, without being deposited, as for instance on sales and 
.purchases of lands, stocks, funds, or securities. 

Moreover, there is an inaccuracy in the wording of the clause 
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supposed to be incorporated in every instrument of trust. This 
clause is given in the section in inverted commas, and com- 
mences as follows : — " That the trustees or trustee for the time 
being of the said deed, will, or other instrument, shall be respec- 
tively chargeable," &c. Now, to give any effect to the section, 
the words we have italicised must be construed to mean in the 
case of a deed — " these presents ;" in the. case of a will — "this 
my will; 1 ' and in the case of any other instrument — " this instru- 
ment." Probably they would be so construed, but a Vice- 
Chancellor, a Lord Justice, or a Lord Chancellor might have his 
doubts on the subject, more especially if there should happen 
to be any recited " deed, will, or other instrument," to which 
the words might by any possibility be held to apply* In the 
bill there was a provision that the clause should be construed 
beneficially for trustees ; but the House of Commons did not 
approve of trustees being so benefited, and the provision was 
rejected. 

9. Investments, (Sec. 32.) — This section allows invest- 
ments of trust property to be made in any government or r,eal 
security in the United Kingdom, or on East India or Bank 
stocks. Two cases are reported as having arisen on this 
section ; the first, Re Colne Valley and Hoisted Railway JBill 
(29 L. J., Ch. 33), arose upon the petition of the parties inte- 
rested, seeking to have certain money in court invested in the 
new East India stock, created under an Act passed on the 
same day with, but subsequently to, that which we are consider- 
ing. Vice-Chancellor Wood appears to have thought that the 
Act gave no authority to make such an investment ; but the 
Lord Chancellor thought that, whatever was the nature of the 
guarantee of the new stock, it was entitled to be called East India 
stock, and was therefore within the Act ; the Lords Justices 
gave no opinion on this subject, but all the judges concurred 
in the determination that the Court ought not, in the exer- 
cise of its discretion, to sanction such an investment ; and 
the Lord Chancellor, in the course of his judgment, referred to 
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a letter he had received from Lord St. Leonards, expressing his ' 
intention to introduce a bill for the repeal of this clause, which 
was inserted (as we pointed out in our last Number, p. 191) 
during the passage of the bill through the House of Commons. 1 

The other case to which we have alluded is In Re Miles 9 
Trusts, (29 L. J., Ch. 47), in which an application was made 
by a trustee, under the 30th section, for the advice of the Mas- 
ter of the Rolls, as to the propriety of a proposed investment 
in Scotch real securities. The trust in this case was under an 
instrument dated prior to the passing of the Act, and his Honour 
thought that the section was not retrospective, so that the act in 
no way enlarged the discretion of trustees of existing instruments ; 
his Honour, moreover, without giving any opinion on the effect 
of the usual final clause, "this act shall not extend to Scot- 
land," did not, in his discretion, think right to advise a trustee 
to make an investment on Scotch securities. 

We apprehend that there can be little doubt that Scotch 
investments are authorized by the Act ; and on the question, 
whether the 32nd section be prospective only, we must observe 
that the words of futurity " shall not be forbidden," seem to 
be used by the Legislature with reference to the future time at 
which the investment is made, and not to that at which the 
instrument creating the trust is executed. The form in which 
the question arose in Me Miles 9 Trusts, prevents that case from 
being held as a binding authority upon the point, which probably, 
sooner or later, will be settled in a hostile suit. 

The insertion of this section in the Act, to meet the selfish 
views of particular persons, cannot be too severely reprehended ; 
and it would be a just retribution if, on the ground of the clause 
not being retrospective, the trustees under the will we have 
referred to in our note were held responsible for retaining 
securities which the will did not authorize them to retain. It is 

1 It is understood that the clause was introduced to suit the convenience of 
some persons interested in the estate of a certain testator, who died possessed 
of a very considerable amount of Bank Stock and Indian securities, but 
whose will contained no provision enabling bis trustees to retain such 
investments. 
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deeply to be regretted that the forms of parliament compelled 
the noble lord who had charge of the measure, to allow it to 
receive the royal assent without the removal from it of its 
greatest blemish. In other respects the Act, notwithstanding 
the defects we have mentioned, and some others of minor impor- 
tance, is, taken as a whole, a most valuable instalment of a 
really effective course of reform of " the Law of Property/' 

We have in the course of our remarks on this important 
statute, made frequent reference to Mr, Hunter's edition of the 
Act. This we have done for our own convenience, because we 
had found it from the first a very useful work ; and, moreover, 
we had the duty imposed upon us of testing its accuracy in 
detail, that we might speak with certainty of its merits. If we 
used the stereotyped phrase of, " we commend this book to our 
readers," it might only signify that it was ordinarily well pre* 
pared, and not ordinarily ill got up to sell. We therefore prefer 
to say, that, upon careful examination and sifting, we are willing 
and desirous to pledge ourselves that Mr. Hunter (who has 
already distinguished himself as a sound and accurate law-writer 
in his " Suit in Equity " *) has now produced, in his edition of 
Lord St. Leonards' Act, a work, which must bring him, both as 
a master of legal principles and a practical lawyer, augmented 
reputation. To each of the divisions composing the statute, 
the editor has prefixed introductory remarks, wherein he points 
-out clearly the state of the law prior to the passing of the Act, 
and the evil which it is intended to remedy ; and to each division 
he has appended excellent and practical notes on the wording 
and effect of the sections themselves. The work, indeed, proves 
to us that an Act of Parliament may be edited skilfully by a 
learned man so as to be worthy of his professional credit, and 
useful alike to doctor and student. 

w l An Elementary View of the Proceedings in a Suit in Equity, by 8. J. 
Hunter, Esq., B. A., barrister at law, and Holder of the Studentship of the Inn* 
of Court." 
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CORPORATION MAGISTRATES. 

rj^HE absolute independence of all Judges is a first principle in 
-*- our constitution, and is the very foundation-stone both of our 
liberties and of the administration of justice. No less ought the 
independence of magistrates in an inferior station be kept entire. 
This latter class has not only judicial functions to perform, 
but certain duties which are quasi judicial ; and others of a 
discretionary kind, which make partiality much more easily and 
safely exercised than in the deciding of causes. If this latter 
class of magistrates were appointed by the executive govern- 
ment — that is, by some minister responsible for his selection — 
there could be no doubt whatever that their absolute inde- 
pendence would be the rule. 

Lord Eldon carried this principle so far, that he refused to 
exercise the power of removal undoubtedly possessed by the 
Crown — that is, by the holder of the Great Seal — against any per- 
son who had been put in the commission of the peace, whatever 
misconduct he might have been guilty of, unless there had been 
a prosecution and a conviction. This was possibly a safe rule to 
lay down ; yet it ought to have been accompanied with some re- 
striction upon the appointment of Justices, which is known to rest 
almost entirely with the lords-lieutenant of counties, who, from 
party connection or from personal favour, may often place unfit 
persons in the commission. The existence of the power to 
remove Justices, generally speaking prevents any gross miscon- 
duct ; because the matter can be brought before the public in 
various modes, and would inevitably find its way into the houses 
of parliament But there is a class of magistrates exercising all 
the functions, judicial and otherwise, of Justices, who are irremov- 
able ; and who are appointed by no responsible minister, but by 
a body of their fellow-citizens — we mean the Borough Justices, 
and to them we purpose directing the attention of our readers. 
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When we say that these corporation magistrates are appointed 
without any minister being responsible, we do not forget that the 
consent of the secretary of state is required under the Municipal 
Act in many cases ; but we conceive that this consent is given 
as a matter of course, unless there be some manifest objection 
known to all the borough. The town-council, in fact, chooses the 
persons whose names are submitted ; and there is, therefore, no 
real responsibility, because there is no individual responsibility. 
In counties the lord-lieutenant is responsible, and this affords a 
material check to bad appointments : in boroughs, it may truly 
be said, no one is responsible. But in many cases the magistrates 
are chosen without a veto in the secretary of state ; and we shall 
instance that of the city of London as the most remarkable case, and 
it is, unhappily, the one in which the most glaring misconduct is 
not nnfrequently exhibited. We may advert by way of illustra- 
tion to one or two examples. 

It has of late years become the practice for persons having a 
claim, real or supposed, against any person, to go before the 
sitting magistrate, aud, under the form of asking hie advice (which 
he, in ninety-nine cases out of every hundred, had no authority 
or right to give), to state whatever they choose against an absent 
party; and the magistrate, instead of refusing to interfere, in 
most cases gives his opinion — of course against the absent 
party. The whole is reported in the newspapers. In one case, 
a person stated his claim to part of the estate of a great peer in 
one of the northern counties. The Lord Mayor, who was the 
sitting magistrate of the day, must have known that this was a 
matter which he had no more right to hear than he had to hear 
the claims of the Pretender to the Crown, yet he allowed the party 
to tell his story, and issued a letter, sealed with the city seal, to 
the duke, calling his attention to the man's claims. In another 
instance, a woman appeared as the widow of an eminent person 
deceased ; and, representing her distress to be great, stated that 
the king had given to two peers a certain sum of money for her 
behoof, but that their lordships withheld it from her. The Lord 
Mayor (another than the one before whom the case last mentioned 



S76 Corporation Magistrates. 

came), instead of saying that be had no power to entertain the 
question, and instead of refusing to say one word upon the poor 
woman's story against two absent men, at once broke out into 
unmeasured vituperation of them ; declaring it to be quite scan- 
dalous that men wallowing in wealth should keep this widow's 
pittance from her. Now, it happened that the royal bounty had 
been judiciously applied by the investing of the sum intrusted to 
those two noble persons, so as to prevent her from squandering it 
with a person of inferior station whom she had taken as a second 
husband ; and they were only thus enabled to supply her pressing 
wants. Their lordships were accordingly slandered in all the 
newspapers, being represented as publicly stigmatized by the Lord 
Mayor in the performance of a public duty, and in terms of un- 
measured abuse* The same course of going before the sitting 
magistrate was wont to be taken with the police magistrates; 
but a notice from the secretary of state put an effectual stop to it, 
because these magistrates are removable, and their refusal to take 
the warning would have put an end to the authority which they 
abused. 

It has recently been seen that one magistrate in the city, 
more than any other, shows his utter unfitness for his office. 
The last occasion of his misconduct was in a complaint made 
against a poor boy, of undoubted good character, by a person who 
grossly forswore himself as to his residence and occupation, and 
charged the boy with attempting to pick his pocket. The 
evidence showed that no such attempt had been made, and that the 
accuser was wholly unworthy of belief even if his story had been 
uncontradicted. The magistrate, however, would have committed 
the boy for trial, but that, fortunately, another magistrate attended 
on the day to which the case was adjourned, and, with every one 
else, pronounced clearly against his brother magistrate, who said to 
the boy that he owed his escape to his good character, which his 
master and others had spoken to ; the truth being, that he owed 
his escape to the bad character and manifest perjury of his accuser, 
and to there being no kind of evidence on which the least reliance 
4ould be placed. Now, had not the second magistrate happened 
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to attend, the poor boy would have been sent to Newgate, among 
thieves and pickpockets, till the judge at the Central Criminal 
Court, a month later, ordered him to be discharged, and pro- 
nounced, as he must have done, a severe reprimand upon the con- 
duct of the committing magistrate. Thus only could that foolish 
individual have been punished for his vanity and wrong-headedness, 
if, indeed, he would have felt the censure inflicted ; but the unfor- 
tunate victim of his ignorance, presumption, and folly, would have 
been a sufferer through life. This it is that makes it absolutely 
necessary to prevent such persons from bringing the administration 
of justice into contempt, and inflicting irreparable injury upon their 
fellow-creatures, by their exercise of an office for which they are 
wholly unfit. 

The independence of County-Court Judges is of the highest 
importance, regard being had to the vast number of causes which 
they decide, (incomparably greater than all which are brought 
before the rest of the judicial body,) and many of which are of 
great importance. Yet these functionaries are liable to be re- 
moved upon complaint made of their misconduct, and after inquiry 
instituted ; though in fact it has always appeared to those who 
closely consider the nature of the office, that they should be put 
upon the same footing with the Judges of the superior courts, and 
only be removable upon an address of both houses of parliament. 
Now, the misconduct of the city magistrate was considered by all 
who witnessed it, or heard of it, as very much more flagrant than 
that of any County-Court Judge of whom complaint has been 
made ; yet, as the former knows that his power of repeating the 
same injustice cannot be taken from him, he persists in holding 
his office, and defying public opinion ; and the community is ex- 
posed to the no small hazard of his again committing yet more 
scandalous follies any day that he happens to sit. 

In these remarks we have purposely avoided all mention of 
names, because the facta, which are sufficiently known to the 
public, only required to be brought before our legal readers to 
illustrate the subject generally, and the mischiefs we are anxious 
■to see extirpated from our legal system. 
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CRIMINAL PROCEDURE— FRENCH and ENGLISH. 

WE have frequently had occasion to make suggestions, in 
the spirit of perfect respect towards our neighbours, 
upon the faults in their system of procedure. It is well known 
that the Code Napoleon was left in an avowedly imperfect state 
npon this most important branch. We may well call it important 
when we reflect on what lawyers and legislators have oftentimes 
stated, that it would be difficult to determine whether a bad 
system of law with a good method of procedure, or a bad rule 
of procedure with a good frame of law, were the greater evil. 
Perhaps this remark applies in a peculiar manner to the 
criminal law, as the evils resulting from a faulty criminal 
procedure are incalculable. The escape of the guilty, and the 
punishment of the innocent, are the inevitable consequence. 

Two trials have lately taken place in France, which afford 
remarkable proof's at least of the escape of the guilty ; partly 
owing to the vicious mode of procedure, perhaps in part also 
owing to the defect of judicial virtues in those who presided. 
We refer, of course, to the cases of child-stealing and child- 
murder ; and first of the former : — 

A young woman had been seduced, and, in order to make her 
paramour believe that she had borne him a child, and induce 
him to marry her, she stole the infant child of a judge from the 
nurse which had the care of it. Being put upon her trial, she 
did not deny the theft ; but her advocate showed that her se- 
ducer had behaved as ill as possible, and had shown a total want of 
feeling for her situation, all which was entirely beside the ques- 
tion that the court had* to try ; and he read a sentimental letter 
of the culprit, which appears to have strongly affected the jury. 
Its composition was greatly praised ; and the argument founded 
upon this document, if we must call such nonsense an argument, 
was, that a young person who could write so touching a letter 
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was incapable of the offenee which she was proved to have con* 
fessed out of court, and did not deny on her trial. The jury 
acquitted her ; and it does not appear that the judge took any 
pains whatever, or indeed made any observation, tending to 
keep them right. It was a scene of sentimentality throughout, 
and all on one side ; there was no pity whatever expressed for 
the unhappy parents of the stolen child, who for many days 
were kept in misery, and had given up all hope of recovering 
their infant. It happened (although we don't at all rely upon 
this as an aggravation of the misconduct we are censuring — but 
it happened) that the letter which made the sentimental court 
perpetrate an act of flagrant injustice, had not been written by 
the culprit at all, but had been copied by her, word for word, 
out of a printed romance. Without this accidental circumstance 
the case would have been complete against the court and jury ; 
but they were, in consequence of it, covered with ridicule such 
as we will venture to affirm never before visited the errors of any 
judicial body. 

The other case did not exhibit, in so remarkable a manner, 
the proneness to let mere sentiment interfere with the only 
matter before the court ; yet there was this interference to a 
considerable extent. The daughter of a person in good circum- 
stances had been seduced by the coachman, the only doubt being 
whether she or the man was the seducer. She proved with child, 
and the mother, assisting at her confinement, murdered the new- 
born infant by throwing it into the fire. The only question for 
the court to try was, whether or not the child had been born alive. 
The mother's defence was, that she acted to save her daughter's 
reputation; the daughter said the child was born alive, and 
only denied having made the first advances to the coachman. 
The verdict of the jury acquitted the daughter altogether, and 
found the mother guilty, with extenuating circumstances. The 
sentence was twenty years' imprisonment, with hard labour. 
Unless the child was born alive, no offence had been committed ; 
therefore, the whole sentence proceeded upon the ground of a 
murder having been committed ; and both judge and jury appear 
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to have regarded the case for the daughter's reputation as an 
extenuation, though not a justification of the crime. It did not 
appear that the daughter had remonstrated with the murderer ; 
but she was held to have committed no offence though she con- 
sented to the crime ; for the acquittal was not put upon the 
ground of the mother's overawing the daughter by her authority 
and her violence. 

It is right we add, that, as no authentic account has been 
published of these cases, we may not have given all the mate- 
rial particulars with perfect accuracy; and we are especially 
bound to regard the possibility of the learned persons who pre- 
sided at the trials, having been so represented in the newspaper 
reports as to infer greater blame than their conduct deserved. 
But some things, and these the most important, are past all 
doubt ; and, beyond any other in importance, is to be regarded— 
the allowing matters wholly beside the question of "guilty " or "not 
guilty" to be mixed up with the evidence, and to enter into the 
consideration of them. Thus, in one of the cases, the only ques- 
tion was whether the child had been born alive ; but the court 
suffered the conduct of the daughter and of her paramour to be 
discussed, as well * as the mother's regard for the daughter's 
reputation, and that of the family. In the other case, the 
question was whether a theft had been committed ; the object of 
the culprit in committing it was allowed to be discussed, and her 
letter given in evidence to prove it. No doubt, these matters 
might be fit for the consideration of the court in meting out the 
punishment ; but they were presented to the jury who had to try 
the fact, and in one of the cases they prevented a conviction ; 
possibly in the other also they confined the conviotion to the 
case of the mother. 

The cardinal defects in the French system which give rise to 
such fatal errors in the application of the Criminal Law, are the 
absence of all rational principles in the admission or rejection of 
evidence, and the allowing the whole facts and circumstances of 
the case, whether material to the question or not, to be hud be- 
fore the jury. Every thing, whether in writing or in conversa- 
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iion, winch any one can tell, is given in evidence ; and when all 
this hearsay relates to the question, it would be bad enough to 
let it be heard unsifted by the jury ; but still more preposterous 
is it, if unconnected with the inquiry, to suffer its introduction? 
If a professional judge akrae bad to decide, there would be some 
risk of his mind being distracted and biased by the prejudice 
created were the matter laid before him. But where a jury of wholly 
inexperienced persons are to decide, even let the presiding judge 
take ever so much pains to warn them against the impression 
made by the introduction of hearsay statements, or' statements 
beside the question, there is almost a certainty of undue 
effect being produced on their minds. Where the result is the 
conviction of a person not guilty, the oourt can set that right, so 
that the innocent shall not suffer ; but where an acquittal of the 
guilty is secured by their improper introduction, the evil is 
without remedy. 

The requiring a jury to give their opinion upon circumstances 
of aggravation or extenuation, is certainly a fruitful source of the 
evil complained of. If it be said that these circumstances may 
be proved or disproved by conflicting evidence, and that on this 
the jury should decide ; we must recollect that, unless the law has 
declared the circumstances as affecting the nature of the offence, 
the leaving them to be considered by the jury is really leaving 
in their hands the punishment to be awarded. But is it not far 
better to leave any extenuating circumstance to the considera- 
tion of the judge, who, if it is not on all hands admitted to 
exist in the case, may ask the jury in a conflict of evidence to 
assist him with their opinion? One course is to let the jury 
recommend mercy, and there can be no reason to doubt of this 
being sufficient The greatest absurdities are caused by the 
French practice, even where it does not interfere with the deci- 
sion of the cause. Circumstances are found to be extenuating 
which are manifestly indifferent— nay, not rarely, which are of 
aggravation. Thus, a young woman being tried for the murder 
of her father, the jury found it an extenuation of the parricide, 
. VOL. VIII. no. xvi. 2 D 
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that she had pat her father out of the way because he opposed 
her marriage with the man who proved her accomplice I 

We have on the present, as on many former occasions^ 
respectfully but earnestly recommended to our illustrious neigh- 
bours the adoption of some rules like our own, for confining the 
charge to a concise statement of the offence according to the 
law, and excluding from the inquiry all hearsay evidence, and 
all matters, however proved, which do not touch the question. 
Very far indeed are we from holding up our system as free from 
defects — nay, as incapable of improvement by borrowing some 
part of theirs. Their examination of the prisoner by the judge, 
we hold to have the same effect of defeating the ends of justice 
which the barbarous and now happily exploded practice of tor- 
ture had ; we regard it as a species of torture, which may obtain 
confession or half confession from a person of weak nerves or 
imperfect understanding, and which to a determined and resolute 
person can only be the cause of uneasiness, without the least 
tendency to elicit the truth. But we can eee no reason whatever 
for refusing the extension of Lord Brougham's most salutary 
act to criminal cases, when we know what an important reform it 
has produced in our civil procedure ; that is, allowing a defendant 
to be heard if he is willing to undergo cross-examination, though 
here we should be for confining that cross-examination to the 
counsel for the prosecution, and not run the risk of the French 
practice being introduced, which gives the judge this power. 
The protection of witnesses in all cases, civil as well as criminal, 
from all self-crimination, we conceive also to be against every 
principle, and that here we may well take a leaf out of our - 
neighbour's book. Another thing in which the French and the 
Scotch criminal procedure is better than our own, and a matter 
of some importance, is the requiring a list of the witnesses for 
the prosecution to be served upon the prisoner, leaving it always 
in the court's power to postpone the trial on account of evidence 
very recently obtained. The French procedure gives persons 
acquitted considerable facilities of obtaining damages from pro- 
secutors, or from persons who have, by information to the autho- 
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rities, given rise to the prosecution. No redress, however, is 
given where the authorities have acted upon their own informa- 
tion, acquired in their official capacity. — Code Crim. 9 c. iv. sec. 2. 
If it were required to show how little we regard our juries 
as perfect, any more than our procedure, we might refer to such 
cases as have very recently occurred ; as, for example, when 
eleven of the twelve jurymen had so entirely made up their 
minds to convict before hearing the judge's summing up, in a 
case of conflicting testimony of scientific men, and consequently a 
case peculiarly requiring the assistance and direction of the judge. 
Here, however, the most reprehensible conduct of the prisoner, by 
his own admission, had so entirely impressed the jury with a 
belief of his guilt, that they readily convicted him of murder, 
because he did not deny having committed bigamy. It appeared 
from what followed, that the learned judge's summing up would 
only have confirmed their impression, though upon more solid 
grounds. 
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The Right to the Support of Land and BuUdings-^-Times when Right of 
Action accrues. 

The case of Solomon v. The Vintners' Company, is the latest of 
a very large class of cases, in which questions have arisen respect- 
ing the lights which an Owner of lands or buildings has to their 
lateral or vertical support, by adjoining or neighbouring lands or 
buildings, or by the underlying strata belonging to another owner. 
The cases comprised in the class to which we refer, treat of the 
nature of these rights, the mode of acquiring them, nnd the ex- 
tent to which they may be qualified or relinquished by mutual 
agreement between the respective owners, or by other circum- 
stances. To these cases we shall confine our attention in the 
present Number, reserving for our next Number the consideration 
of another class of cases, of which Bonomi v. Backhouse may be 
taken as the type ; and in which disputes have arisen respecting 
the time at which the right of action accrues for an infringement 
of the rights in question. 

The right of an owner of land to the lateral support of its surface 
in its natural state by adjoining land, appears to have been recog- 
nised — though not very decidedly — in the early case of Wilde 
v. Mimterley, in the report of which, in Rolle's Abridgment 
(vol. ii. p. 564, Trespass — Justification, pi. 1), the following 
passage occurs :— •" Semble que home que ad terre prochein adjoy- 
nant al mon terre ne poet Joder eon terre tarn prope mon terre que 
per ceo mon terre alera en son pit; et pur ceo si V action ust estre 
port pur ceoy ceo giseroit" Lord Tenterden, in Wyatt v. Harrison 
(3 B. Ad., 871), was not more decisive on the point ; but he 
observed that " it may be true that, if my land adjoins that of 
another, and I have not by building increased the weight upon 
my soil, and my neighbour digs in his land so as to occasion mine 
to fall, he may be liable to an action." These cases, however 
have always been treated as authorities on this point ; and ulti- 
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mately it was laid down by Lord Campbell, in delivering the 
judgment of the court in Humphries v. Brogden (12 Q. B., 739), 
that the right in question was a right of property passing with 
the soil. 

lu Gale on Easements (1st ed, p. 216), it was suggested that 
"as far as the mere support to the soil is concerned, such support 
must have been afforded as long as the land itself has been in 
existence, ami it would seem in all those cases, at least in which 
the owner of land has not by buildings or otherwise increased the 
lateral pressure upon the adjoining soil, that be has acquired by 
such ancient enjoyment a right to the support of it, rather as a 
right of property, than as an easement, as being necessarily and 
naturally attached to the soil," Lord Campbell, although using 
the term, " right of property " in the passage we have quoted 
from his judgment, yet throughout Humphries v. Brogden, and 
also in his judgment in Rowboiham v. Wilson (6 E. & B., 593, 
25 L. J. Q. B., 362), treated this right as an "easement;" but, 
in the last-mentioned case in error J^ E. & B., 123, 27 L. J. Q» 
B. 61), the judges appear to have agreed that it was not an ease- 
ment, or in the nature of an easement, but a natural right of the 
same character as the right to flowing water. In Solomon v. The 
Vintners' Company, and in Bonomi v. Backhouse, this point was on 
the authority of Uowbotham v. Wilson in error taken to be well 
settled. 

The right to the vertical support of the surface of land in its 
natural state, is, also, like that to lateral support, a natural right. 
In the case of The Earl of Lonsdale v. Littledale (2 H Bl. 267) 
in which a question arose as to such vertical support, the declara- 
tion contained no express allegation of the right, and it is sup- 
posed l that the omission could not have been important, but that 
the right must have been deemed one to be recognised as a 
matter of course by the Court, otherwise such omission would 
have been relied on, rather than the objection that a peer of 
parliament was not liable to be sued in the Court of King's 
Bench by hill. 

The point was fully discussed and finally settled in Humphries v, 
Brogden. In that case the plaintiff was possessed of pertain 
closes, and a coal company, represented by the defendant, their 
secretary, were lessees under the Bishop of Durham of the coal- 
mines under the closes ; but there was no further evidence of the 
title or tenure of the closes or mines. Here, also, the declaration 
contained no allegation that the plaintiff was entitled to have hi? 
closes supported by the underlying minerals, and it was contended 
that the declaration was on that ground defective. But the court 

1 See HumphrUs v. Brogden, 12 Q. B. 742. 
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held that such an allegation was unnecessary to raise the question, 
whether the company were bound to leave props to support the 
surface ? " If," said Lord Campbell, " the easement which the 
plaintiff claims exists, it does not arise from any special grant or 
reservation, but is of common right — created by the law — so that 
we are bound to take notice of its existence. . . . We have, 
therefore, to consider whether, when the surface of land (by which 
is here meant the soil lying over the minerals) belongs to one 
man, and the minerals belong to another — no evidence of title 
appearing to regulate or qualify their rights of enjoyment — the 
owner of the minerals may remove them without leaving support 
sufficient to maintain the surface in its natural state. This case is 
entirely relieved from the consideration, how far the rights and 
liabilities of the owners of adjoining tenements are affected by the 
erection of buildings ; for the plaintiff claims no greater degree 
of support for his lands than they must have required and en* 

joyed since the globe subsisted in its present form 

We are of opinion that the owner of the surface, while unincum- 
bered by buildings and in its natural state, is entitled to have it 
supported by the subjacent mineral strata. Those strata may, 
of course, be removed by the owner of them, so that a sufficient 
support for the surface is left ; but if the surface subsides, and is 
injured by the removal of those strata — although, on the suppo- 
sition that the surface and the minerals belong to the same owner, 
the operation may not have been conducted negligently, nor con- 
trary to the custom of the country — the owner of the surface may 
maintain an action against the owner of the minerals for the 
damage sustained by the subsidence. Unless the surface close 
be entitled to this support from the close underneath, correspond- 
ing to the lateral support to which it is entitled from the adjoining 
surface close, it cannot be securely enjoyed as property; and 
under certain circumstances, as where the mineral strata approach 
the surface, and are of great thickness, it might be entirely de- 
stroyed. We likewise think, that the rule giving the right of 
support to the surface upon the minerals, in the absence of any 
express grant, reservation, or covenant, must be laid down gene- 
rally, without reference to the nature of the strata, or the difficulty 
of propping up the surface, or the comparative value of the sur- 
face and the minerals. We are not aware of any principle upon 
which qualifications could be added to the rule, and the attempt 
to introduce them would lead to uncertainty and litigation. . • 
Something has been said of a right to a reasonable support for the 
surface ; but we cannot measure out degrees to which the right 
may extend, and the only reasonable support is that which will pro- 
tect the surface from subsidence, and keep it securely at its ancient 
and natural level. The defendant's counsel have argued, that the 
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analogy as to the support to which one superficial close is entitled 
from the adjoining superficial close, cannot apply where the sur- 
face and the minerals are separate tenements belonging to different 
Owners, because there must have been unity of title of the surface 
and minerals, and the rights of the parties must depend upon the 
contents of the deeds by which they were severed. But, in con- 
templation of law, all property in land having been in the crown, 
it is easy to conceive that, at the same time, the original grant of 
the surface was made to one, and of the minerals under it to 
another, without any express grant or reservation of any easement* 
Suppose, what has generally been the fact, that there has been in 
a subject unity of title from the surface to the centre, if the sur- 
face and the minerals are vested in different owners, without any 
deeds appearing to regulate their respective rights, we see no 
difficulty in presuming that the severance took place in a manner 
which would confer upon the owner of the surface a right to the 
support of the minerals. If the owner of the entirety is supposed 
to have alienated the surface, reserving the minerals, he cannot be 
presumed to have reserved to himself, in derogation of his grant, 
the power of removing all the minerals without leaving a support 
for the surface ; and if he is supposed to have alienated the mine- 
rals, reserving the surface, he cannot be presumed to have parted 
with the right to that support for the surface by the minerals, 
which it had ever before enjoyed." 

The doctrine that the owner of the surface is entitled, as of 
common right, to support from the subjacent strata, was adhered 
to in Rowbotham v. Wilson, as well by the Court of Queen's 
Bench as by the Judges in the Exchequer Chamber, The right, 
however, was treated in the Queen's Bench as an easement; but 
the Judges in the Exchequer Chamber appear to have considered, 
that the right to subjacent as well as to adjacent support was a 
common-law right, and not an easement at all. 

The right to the lateral as well as to the vertical support of 
the surface of land, may be sustained also on another ground 
besides that of the common-law right 1 Thus, where an owner 
conveys a part of his land and retains the residue, or conveys the 
whole of the surface and retains the underlying minerals, the 
effect of his conveyance is to include a right to reasonable adja- 
cent or subjacent support, the degree of which is regulated either 
by the deed of conveyance itself, or by what appears to have been 
the clear intention of the parties at the time of the grant. 

It is laid down by Lord Campbell in Humphries v. Brogden 
(12 Q. B., 744), that "if the owner of two adjoining closes con- 

1 See the judgment of the Court of Exchequer Chamber in Bononti v. Back* 
home (28 L. J. Q. B., 380.) 
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veyB away one of them, the alienee, without any grant for thai- 
purpose, is entitled to the lateral support of the other close the 
very instant when the conveyance is executed/' 

Harris v. Ryding (5 M. and W., 60) is a case in which the. 
question arose as to vertical support. In that case, an owner of 
land, and of the mines under the surface, granted away the land,, 
excepting out of the grant the mines and reserving a power of 
entry upon the surface of the land, in order to do such acts asr 
might be necessary for the purpose of winning the mineral?, he 
making compensation for any damage he might do. After the 
grant was made, certain buildings were erected on the surface of the 
land. The plaintiff, who claimed through the grantee, alleged that 
the defendant, who claimed through the grantor, improperly, and 
without leaving any sufficient support, worked the mines so as to 
damage the surface and buildings in question. The defendant 
did not, in his plea, allege tfeat he had left sufficient support to 
sustain the land in the state it was in at the time of grant, but 
alleged that "the supposed improper working was in the getting 
and carrying away by the defendant of such mines, without leav- 
ing support for the messuages and buildings so built and erected 
on the said land, and not otherwise." The court held that this 
plea was bad. Parke B., in the course of his judgment, said : — 
" It is clearly the meaning and intention of the grantor, that the 
surface shall be fully and beneficially held and enjoyed by the 
grantee, he reserving to himself all the mines, and veins of coal 
and iron ore below. By reasonable intendment, therefore, the 
grantor can be entitled, under the reservation, only to sp much of 
the mines below as is consistent with the enjoyment of the sur- 
face, according to the true intent of the parties to the deed ; that 
is, he only reserves to bimbelf so much of the mines and minerals 
as could be got, leaving a. reasonable support to the surface. It 
never could have been in contemplation that, by virtue of this 
reservation of the mines, the grantor should be entitled to take 
the whole of the coal and let down the surface, or injure the 
enjoyment of it ; he would be acting in derogation of his grant 
if he were to take a* ay the whole of the coal below, he having 
granted the use of the surface to the grantee. If that is the true 
construction of the reservation and power, the defendant ought to 
have stated in his plea that be took the coal he did take, leaving 
■ a reasonable support for the surface in the state it was at the 
time of the grant It becomes unnecessary to inquire whether or 
. not he was bound to leave support ior an additional superincum- 
bent weight upon the surface ; probably he would not be, but 
this plea is clearly bad." 

The principles applicable to the mode of acquiring by grant a 
right to support* were fully laid down by the Lord Chancellor 
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(Cranworth) in the case of The Caledonian Railway v. Sprot 
(2 Macqueen's H. L. Rep., 449). In tbat case, an owner conveyed 
to a railway company a portion of his land required for the line 
of the company. The conveyance was made expressly for the 
purpose of the land conveyed being used as a railway ; but the 
mines under the land conveyed, and the right to win the mine- 
rals, were reserved to the vendor. " If," said the Lord Chancellor, 
" the owner of a house were to convey the upper story to a pur- 
chaser, reserving ail below the upper story, such purchaser would, 
oo general principles, have a right to prevent the owner of the 
lower stories from interfering with the walls and beams upon 
which the upper story rests, so as to prevent them from affording 
proper support. The same principle applies to the case of adja- 
cent support ; so far, at all events, as to prevent a person who has 
granted a part of bis land, from so dealing with that which he 
retains, as to cause that which he has granted to sink or fall. 
How far such adjacent support must extend, is a question which 
in each particular case will depend on its own special circum- 
stances. If the line dividing that which is granted from that 
which is retained, traverses a quarry of hard stone or rrarble, it 
may be that no adjacent support at all is necessary. If, on the 
other hand, it traverses a bed of sand or a marsh, or a loose 
gravelly soil, it may l>e that a considerable breadth of support is 
necessary to prevent the land granted from falling away upon the 
soil of what is retained. Again, if the surface of the land granted 
is merely a common meadow or a ploughed field, the necessity for 
support will probably he much less than it it were covered with 
buddings or trees. And it must further )>e observed, that all 
which a grantor can reasonably be considered Jo graut or warrant, 
is such a measure of support subjacent and adjacent as is neces- 
sary for the land in its condition at the tin e of the grant, or in 
the state for the purpose of putting it into which the grant is 
made. Thus, if 1 grant a meadow to another, retaining both the 
minerals under it and also the adjoining land?, I am bound so to 
work my minerals, and to dig my adjoining lands, as not to cause 
the meadow to sink pr to fall over. But il I do this, and the 
grantee thinks fit to build a house on the edge of the land he 
has acquired, he cannot complain of my workings or diggings if, 
by reason of the additioi al weight be has put on the laiH, they 
cause bis bouse to fall. It, indeed, the grant is made expieWy 
to enable the grantee to build his house on the laud granted, 
then there is at* implied wairauty of support, subjacent and adja- 
cent, as if the house bad already existed." The Lord Chancellor 
held, that by the conveyance the company acquired by giant "an 
absolute right to the surface of the laud, and by implication a 
further right to such subjacent and adjacent puppoit as was 
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necessary, taking into account the purpose to which the land was 
to he put ; " and further, that the grantor " cannot, by reason of 
his having reserved the mines, derogate from his own conveyance 
by removing that support. In reserving mines, he must be under- 
stood to have reserved them so far only as he could work them 
consistently with the grant he had made to the company." 

It seems now to be settled, that the primd facie rights and 
obligations of the owner of the soil and the owner of the sub- 
strata may be varied by agreement so as to bind the respective 
owners for the time being, and we presume (although there is no 
direct decision on the point) that, by analogy, the primd facie 
rights of adjoining owners may be similarly varied. Until very 
lately, however, great doubts were entertained whether the primd 
facie rights to support could be given up so as to bind the land, 
and even now all the judges are not agreed upon the point. In 
Hilton v. Lord OranviUe, (5 Q. B, 701), Lord Denman expressed 
an opinion, that a claim destructive of the subject-matter of a 
grant cannot be set up by any usage ; and that, even if the grant 
could be produced in specie, reserving a right to deprire the 
grantee of the enjoyment of the thing granted, such a clause 
must be rejected as repugnant and absurd. 

But in Smart v. Morton (5 El & BL, 30), it seems to have 
been assumed by the court that these primd facie rights could 
be varied. The following were the circumstances under which 
the case arose : — The plaintiff claiming support for his land and 
the buildings thereon, alleged that the defendant improperly 
worked the underlying minerals, and did not leave sufficient 
support. The defendant confessed to working the minerals with- 
out leaving such support, but alleged that he was justified in so 
doing, under a deed dated 29th Dec, 1671, whereby the surface 
was granted away, but the underlying minerals were reserved to 
the grantor through whom the defendant claimed. By this deed 
power was reserved to work and win the minerals in any part of 
the premises, the grantor, his heirs, or assigns, paying certain 
damages to be estimated as in the deed is mentioned for the loss 
which the grantee, his heirs, or assigns should suffer thereby. The 
defendant was willing to pay damages in accordance with this 
deed. It was proved at the trial that the practice formerly was 
to work out the minerals so as to leave pillars for the support of 
the surface ; but that, since 18 10, the practice had been to work 
out all the minerals, paying compensation for subsidence : the 
practice of working out under buildings, however, was disputed. 
In this case the defendant had worked out under buildings as 
well as surface. Lord Campbell, who delivered the judgment of 
the court, said — "Primd facie, the owner of the surface is 
entitled to support from the subjacent strata ; and, if the owner 
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of the minerals works them, it is his duty to leave sufficient 
support for the surface in its natural state. But the primd 
facie rights and obligations of the owner of the surface and 
of the minerals, may be varied by the production of title- 
deeds or by other evidence. Upon the present record we 
are to assume that the rights and obligations of the plaintiff and 
of the defendant, which would exist as of common right, are only 
varied by the deed of the 29th December, 1671, severing the 
surface from the minerals, and making of them two separate tene- 
ments, to be thereafter held under separate titles. . . But 
the simple reservation of the minerals would not deprive the 
grantee of the surface of the right to support from the minerals ; 
and the defendant must rely upon the special powers reserved as 
to the working of the minerals. Upon the severance of the sur- 
face and the minerals, a deed might be framed empowering the 
owner of the minerals to Temove the whole of them without 
leaving support for the surface, compensation being made to -the 
owner of the surface for the damage thereby occasioned to his 
tenement/' But the court did not consider the deed of 1671 so 
framed ; and moreover thought, that the practice of mining must 
be taken to be the practice used and approved in the county &t 
the time of the reservation. This case, therefore, did not authori- 
tatively dispose of the point, which again arose in Rowbotham V. 
Wilson (ubi sup.) 

In that case the plaintiff was entitled to the surface of land 
through one Pears, to whom the same had been allotted by certain 
commissioners, by their award dated in 1770, and purporting to 
be made in pursuance of an act of parliament. The defendant 
was entitled to the mines under the surface through one Howlette, 
to whom the same had been allotted by the award ; and it was in 
consequence of the working of these mines that the plaintiff's 
soil had subsided. The commissioners, it appears, had no 
authority under the act to separate the surface from the mines ; 
but Pears and Howlette were parties to the award, which was 
executed by Pears but not by Howlette. The prima facie right of 
the plaintiff to support was not questioned ; but this right, it was 
urged on the part of the defendant, had been given up at the 
time when the surface was allotted by the award. The award 
contained a clause whereby the several proprietors, parties to the 
award (who were the only persons interested in the disposal of the 
land and mines), certified their acceptance of their respective allot- 
ments, in manner as the same were allotted to them ; and each of 
them disclaimed all interest, in any of the mines under his allot- 
ment, except such mines as were allotted to him. The award also 
contained a covenant whereby the parties severally covenanted with 
♦each other, that the mines so allotted should for ever after be held 
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by the respective persons to whom the same were assigned, and by 
them be worked without any interruption by any other persons 
parties to the award, or claiming under them respectively, " who 
for the time being are, or may be, owner or owners of the surface 
el the lands uoder which such mines are situate; and without being 
subject or liable to any action or actions for damage, on account of 
working and getting the said miqes, for or by reason that the 
surface of the lands aforesaid may be rendered uneven and leas 
commodious to the occupiers thereof by sinking in hollows, or 
being otherwise defaced and injured when such mines shall be 
worked ; the said several proprietors, parties to these presents, and 
interested in the disposal of lands and mines under the circum- 
stances aforesaid, having agreed with each other, and being 
willing* and desirous to accept their respective allotments in their 
several situations herein before declared, subject to any incon- 
venience or incumbrance which may arise from the cause 
aforesaid ; so, nevertheless, as that nothing herein contained 
shall extend, or be construed to extend, to authoiize or enable any 
of the parties for the time being entitled to the said mines to 
sink pits in the allotments under which the same are situate, for 
the purpose of working the said mines, without the consent of 
the then owners of the surface of the same allotments previously 
obtained, or in any manner to dig or break the said surface 
without the like consent." 

It was held in the Court of Queen's Bench, that although the 
commissioners had no power to make such an award as the one 
in question ; yet, as Pears was a party to it, he and all persons 
claiming under him were bound by it, and consequently that the 
riefendaut was not liable for damage done by the subsidence of 
the pi aiu tiff's soil This view was confirmed by a majority of the 
judges in the Exchequer Chamber; but Cress well J. and 
Watson B. dissented iroin it. These learned judges were of 
ooiuiou, that the covenant in the award merely imposed a personal 
obligation on Pears not to sue — an obligation that would not 
run with the land. Watson B. moreover seemed to think, that 
such a burtheu as the defendant sought to impose on the 
plaiutiff s laud was one which could not be the subject-matter of 
a grant. 

Another point which has lately been settled is, that where an 
owu6r of mines is restricted by deed or otherwise from working 
them in a particular manner, so as not to endanger the support of 
the surface, the owner of the surface is entitled not only to the 
•protection thus afforded, but also to his cominon~law right to sup- 
port. This was decided in the case of Hoberts v. Haines (6 E. & 
B., 643 ; 25 L. J. Q B., 353 ; and in error, 7 E. & R, 625 ; 27 L. 
J. Q. B., 49), where the owner of certain mines was, by an act of 
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parliament, precluded from working them within a certain distance 
laterally or perpendicularly from any dwelling-house on the surface. 
This provision had not been contravened by the defendant ; but at 
the trial the jury found that damage had been drtae to the plain- 
tiff's houses by the workings of the defendant, and that such idjury 
would have arisen to the land without the superincumbent weight 
of the bouses. The defendant contended that he was not liable by > 
the tefffis of the act. All the judges, as well in the Qffeen's Bench 
as in the Exchequer Chamber, were of opinion that the defendant's 
contention could not be upheld, and that the plaintiffs had the 
common-law right to support as owners of the surface ; and that 
the provision in the act against working within certain distances 
was sin additional protection, and absolutely prohibited such Work- 
ing under any circumstances; and, even if no injury arose' frotii 
such working, yet the owner of the minds who so worked them 
-would be a wrongdoer, and might be restrained by injunction. 

The right to the support of the foundations of buildings by 
adjoining land is net a natural right ; but it may be acquired in 
various ways (to which we shall presently refer) as an easement. 

The earliest case in which this appears to have been laid down 
is that of Palmer v. Fleshees, reported in Siderfin vol i. p. 167, as 
follows : — 

"Sijeo esteant seise del terre Lease iO/oote de ceo at A. put 
erect un mease sur ceo, & auter 40 foute at B. par erect un 
mease, & un de eux erect un mease, A donque tauter fide un 
cellar in Bon terre per que le mure del primer mease adjoynant 
eschie, que nul action sur le case gist pur eel; Et issent its diont 
fuit adjudge 7 Jac. in Pigott & Suries case, car chescun poet /aire 
le meV advantage de sa soen; mes il semble que le Ley est autet- 
ment si fuit ancient mure ou mease que eschie per tietfoderJ* 

In Wilde v. Minster Ley, to which we have already referred, the 
rule was thus laid down — " Si A seisie en fee de copihold terre a 
proximo adjungent al terre B, et A erect un novel mese sur son 
copihold terre, et ascun parte del mese est erect *ur fe* confines 
de Bon terre proximo adjungent al terre B., si B. apresfode so% 
terre tarn prope al foundation del mese A mes nul parte del terre 
.A per que le foundation del mes4 et le mese mesme decade en le 
pitt, oncore nul action gist per A vers Spur ceo que ceojuit le 
fault de A mesme que il edifie son mese tarn prope al terre de 
B ; car it per son act ne poet impedier B a faier le meliof us* 
de son terre desmesne que il poet. yt 

Here, it will be observed, the law was not, as in the former case, 
said to be different as regards an ancient messuage ; but, never- 
theless, the ruling of the court applies only to a modern building. 

* The fact of the tend being copyhold makes ne difference. See Humphries 
V. Btogden, vbi tup. 
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Comyns, C.B., refers to these two cases, and says that an action 
upon the case does not lie if a man build a house and make cellars 
upon his soil, whereby a house newly built, in an adjoining soil, 
fail down (Dig. " Action upon the Case for a Nuisance/' C, vol 
L p. 233). 

The case of SUngsby v. Barnard (1 Rolle Rep. 430) seems; 
however, to show that the law on this question was not clearly 
settled in those early days. The following is the report of the 
case : — 

" Sir John SUngsby post action sur le case vers Barnard et 
Ball et declare que ilfuit seisie et adhuc est seisie d'un meson nufeb 
edificata, & le defendant Barnard est seisie d'un mese prochein 
adjoinant; il & Hall Fauter defendant en fesans d'un Seller 
desouth le mese de Barnard effode tarn prochein al foundation 
deV mese deV plaintiff que Us undermine son mese, per que un 
moitie de son mese decade en le Pit avandit sic affodit' per le 
dit Hall. Fuit ore move en arrest que le declaration nest bon 
per Binge, 1. purceo que le declaration est repugnant sc. que il 
fuit & adhuc est seisitus del' mese, & apres il dit que parte deV 
mese est deject que est le cause de son action; Cub. ceo est assets 
bon pur ceo que ceo que remaine est un mese content que parte 
soit deject & ceo passeroit per grant del mese. 2. IS Action est 
port vers deux pur effoder <£un Pit per eux, rations cujus son 
mese decade en le Pit sio effodite per un que est repugnant, 
Cub. semble que ceo est bon pur ceo, &cP 

In 2 Via Abr. 14 pi. 49 (Actions. Case n. a), the case is thus 
given : — " A was seised of a house newly built, and B was seised 
of a house next adjoining ; and B in digging a cellar so near the 
house of A that he undermined it, by reason whereof part of A's 
house fell into the hole so digged, action on the case lies for A. 
Adjudged." 

Mr. Gale has endeavoured, but we think unsuccessfully, to re- 
concile these three cases. He says that in the third case the 
action was brought, not for the withdrawal of support, but for 
digging 80 near the foundation of the plaintiff's house as to 
undermine it, and that, in the motion in arrest of judgment, 
there is no allusion to any claim to support, (Qale, 221, 1st ed.) 
But it is difficult to conceive what difference there can possibly 
be, between undermining one's neighbour's house by digging in 
one's own soil, and withdrawing support by such digging ; and if 
Lord Campbell's reasoning on the omission of any mention of a 
right to support in the declaration in the Earl of Lonsdale v. 
Littledale, be applied to the present case, it may be argued that 
the right to support must have been a recognized right, otherwise 
the omission of any mention of it would most probably have been 
relied en, rather than the subtle objections which, according to 
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the report, were made to the declaration. This case, then, can 
scarcely be reconciled with the other two ; but in modern cases it 
has been almost entirely ignored, and those in Siderfin and Rolle's 
Abr. have been followed. 

Thus, in Wyatb v. Harrison (3 B. & Ad., 871), Lord 
Tenterden after observifig that the question in the case then 
before the court resolved itself to this, namely ; whether, if a 
person builds to the utmost extremity of his own land, and the 
owner of the adjoining land digs the ground there, so as to remove 
some part of the soil which formed the support of the building 
so erected, an action lies for the injury thereby occasioned, 
said — " Whatever the law might be, if the damage complained of 
were in respect of an ancient messuage possessed by the plaintiff 
at the extremity of his own land, which circumstance of antiquity 
might imply the consent of the adjoining proprietor at a former 
time to the erection of a building in that situation ; it is enough 
to say in this case, that the building is not alleged to be ancient, 
but may, as far as appears from the declaration, have been recently 
erected ; and if so, then, according to the authorities, the plaintiff 
is not entitled to recover. . . . If I have laid an additional 
weight upon my land, it does not follow that my neighbour is te 
be deprived of the right of digging his own ground, because mine 
will then become incapable of supporting the artificial weight 
which I have laid upon it ; and this is consistent with 2 Bolle, Ab." 

We shall now refer to the cases which indicate the various 
modes of acquiring a right to the support of the foundations of a 
building by the adjoining soil, premising that the character of the 
right, when once accrued, is the same as that of the right to the 
support of the surface of land, (Bonomi v. Backhouse, 28 L. J. 
Q. B., 380.) 

In StanseU v. Jollard (1 Selw. N. P. 69, 11th ed. 457) Lord 
Ellenborough is said to have held, that " where a man had built 
to the extremity of his soil, and had enjoyed his building above 
twenty years, then, upon analogy to the rule as to lights, &c, he 
acquired a right to support, or, as it were, of leaning to his neigh* 
hour's soil, so that his neighbour could not dig so near as to re* 
move the support, &c. ; but that it was otherwise of a house, &c, 
newly built/' And in Hide v. Thornborough (2 Car. & K., 250), 
where plaintiff and defendant were owners of adjoining lands, and 
on the plaintiff s land a house had stood for twenty years, which 
fell in consequence of B. digging for building purposes on his own. 
land, Parke B. (in summing up) said : — " If the plaintiff has* 
enjoyed the support of the land of the defendant for twenty years 
to keep up his house, and both parties knew of that support, the 
plaintiff had a right to it as an easement, and the defendant could; 
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ndt Withdraw that support without being liable in damages for 
any injury that might accrue to the plaintiff thereby." 

In Humphries v. Btogden, Lord Campbell referred to these 
two cases, and said : — " Where a house has been supported more 
than twenty years by land belonging to another proprietor, with 
his knowledge, and he digs near the foundation of the house, 
whereby it tails, he is liable to an action at the suit of the owner 
of the house. Although there may be some difficulty in discover- 
ing whence the grant of the easement in respect of the house is 
to be presumed, as the owner of the adjoining land cannot prevent 
its being built, and may not be able to disturb the enjoyment of 
it without the most serious loss or inconvenience to himself, the 
law favours the preservation of enjoyments acquired by the labour 
of one man, and acquiesced in by another who has the power to 
interrupt them ; and as, on the supposition of a grant, the right 
to light may be gained from not erecting a wall to obstruct it, the 
right to support for a new building erected near the extremity of 
the owner's land may be explained on the same principle/' 

In Qayford v. Nicholls, 9 Exch. 702, Parke 1* (p. 708) ob- 
served, that the Case before the court was not one "in which the 
plaintiff has the right of the support of the defendant's soil, 
either by virtue of a twenty years' occupation, or by reason of a 
presumed grant, or by a presumed reservation where l*>th houses 
were originally in the possession of the same owner ; for, unless 
a right of support by some such means can be established, the 
owner of the soil has no right of action against his neighbour, 
who causes the damage by the proper exercise of his own right" 
This observation would seem to imply that, if either of the cases 
mentioned could be established, the right of action would arise. 
Although in this case there happened to be adjoining buildings 
belonging to the plaintiff and defendant, yet it was not the sup- 
port of building by building that was claimed, but the support of 
a yard wall by the defendant's soil. We mention this here, 
because otherwise it might be thought that Parke R, in his 
judgment, intimated an opinion that the right to the mutual sup- 
port of house by house could be claimed by prescription, whereas 
there is no direct authority for such a proposition. 

Assuming that a right to the support of the adjacent land has 
been obtained by the enjoyment of an ancient house, it appears 
that a condition is imposed upon the party entitled to such sup- 
port, that he shall do nothing within the period requisite for 
conferring an easement which shall have the effect of increasing 
toe burthens imposed upon his neighbour (Gale, 225); and if* hy 
excavating his own soil, or by other acts, the person claiming the 
easement has weakened the support irom his own soil, he has 
imposed an increased burthen on the land of his neighbour, which 
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there has been no ancient user to oblige the neighbour to submit 
to ; and it follows, that if the damage would not have occurred 
but for the excavation, &c, no action would in such case lie, 
(Gale, 226.) 

This is exemplified by the case of Partridge v. Scott (3 M. and 
W. 220), in which the plaintiff claimed support for the founda- 
tions of his houses by the subsoil of neighbouring land. Then* 
were two houses; one an ancient one, the other a modern one, 
and the soil under the surface on which the houses were built had 
been excavated by the owner of the surface. It was proved that 
the soil under the modern house had been excavated before that 
house was built ; but there was nothing to show that the soil 
under the ancient house had not been excavated after the erection 
of that house. Alderson B. said—" Rights of this sort, if they cau 
be established at all, must, we think, have their origin in grant. 
If a man builds his house at the extremity of his land, he does 
not thereby acquire any right of easement, for support or other- 
wise, over the land of his neighbour. He has no right to load 
his own soil, so as to make it require the support of that of his 
neighbour, unless he has some grant to that effect . • . .» 

. . . There are no circumstances 

in the case from which we can infer any such grant as to the new 
house, because it has not existed twenty years ; nor as to the old 
house, because, though erected more than twenty years, it does 
not appear that the coal under it may not have been excavated 
within twenty years ; and no grant can at all events be inferred, 
nor could the right to any easement become absolute, even under 
Lord Tenterden's Act, until after the lapse of at least twenty years 
from the time when the house first stood on excavated ground, 
and was supported in part by the defendant's land. If the law 
stood as it did before Lord Tenterden's Act (2 & 3 Will. IV., a 71, 
8. 2), we should say that such a grant ought not to be inferred 
from any lapse of time short of twenty years, after the defendants 
might have been or were fully aware of the facts. And even 
since that act, the lapse of time, under these peculiar circumstances, 
would probably make no difference; for the proper construc- 
tion of that act requires that the easement should have been 
enjoyed for twenty years under a claim of right Here neither 
party was acquainted with the fact that the easement was actually 
used at all ; tor neither party knew of the excavation below the 
house. We should probably, therefore, have been of opinion 
that there was no user of the easement under a claim of right, 
and that Lord Tenterden's Act, therefore, would not apply in a 
case like this. However, the facts of this special case do not 
laise that point" 

vol. 1m. no. xvi. 2 E 
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The right to the support of land, or of a house by neigh- 
bouring laud, appears to stand upon the same footing as the right 
to the like support by adjoining land. In Brown v. Robins 
(4 H. & N. 186 ; 28 L. J. Ex., 250), land belonging to a third 
person intervened between the land of the plaintiff and that of 
the defendant A house more than twenty yeais old, standing on 
the plaintiff's land, was injured by the subsidence of the surface, 
caused by the defendant working mines under his own land. 
The defendant was aware that, by working the mines under his 
land, and by withdrawing the pillars and ribs, the safety of the 
plaintiff's land would be endangered. The jury found that the 
subsidence was not caused by the weight of the plaintiff's house ; 
and, under these circumstances, the court held that the plaintiff 
was entitled to the support of the neighbouring land. Pollock 
C. B. moreover said — " As to the right of support for the house 
qud house, if necessary to decide it, which it is not, I should be 
disposed to hold that the plaintiff was entitled to the support of 
the surrounding ground." l 

The right to the vertical support of the foundations of build- 
ings by the underlying strata, would not, upon principle, seem 
to be a natural right. Watson B., however, in Ropers v. Taylor 
(2 H. and N., 828 ; 27 L. J. Ex., 173), appears to have been 
inclined to think that there is some distinction in this respect 
between the right to vertical and the right to lateral support ; 
and that an owner of the surface of land is entitled to its support 
for buildings put upon it, even in the absence of a grant or a 
right by prescription for that purpose. Of the cases quoted 
by the learned judge in support of this view, Humphries v. Brog- 
dm was one ; but in that case the question of support as to build- 
ings was not alluded to, except only for the purpose of excluding 
it from consideration. Baron Parke's opinion in Harris v. Ryd- 
ing, is apparently opposed to that of Baron Watson. In Jeffries 
v. Williams (5> Exch., 792) the question was not raised ; and in 
Smart v. Morton (a case which, according to the report of Rogers 
v. Taylor in the Law Journal, was especially adverted to by Wat- 
son B.) the questions in dispute were regulated by deed between 
the parties. Again, in the case of Hilton v. Whitehead (12 Q. B*, 
734), the declaration alleged that the plaintiff "of right was 
entitled to, and of right ought to, have had his said dwelling- 
house, &c, supported by the land between the same, and the 
mines of the defendant ; " and the court was of opinion that 
the declaration was bad, for not stating the grounds on which 
the plaintiff was entitled to have his house so supported. 

We apprehend, therefore, that the greater weight of authority 

1 The report of this case in the Law Jon/nal is inaccurate. 
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favours the view that the right to the vertical support of the 
foundations of buildings by the underlying minerals, is not a 
natural right, but one that may be acquired as an easement, in 
the like manner as the right to support of a building by adjoining 
soil may be acquired. 

We must here call the reader's attention to the fact, that the 
report in the Law Journal of the judgment of Watson R, in 
Rogers v. Taylor^ is totally different from that given in the autho- 
rized report of the case, .We attribute no blame to the learned 
gentleman who reported the case for the former, for probably the 
judgment was delivered in the very words he has given; and, 
indeed, it is worthy of notice, that in nearly all the cases in which • 
the courts take time to consider of their judgments, the reports, of 
them in the Lavs Journal and in the authorized report are almost „ 
identical ; but in cases in which judgments are delivered off-hand, 
there are frequent and important discrepancies, which may per- 
haps be accounted for on the supposition that the judgments 
themselves are altered upon reconsideration. 

In dealing with these questions of the right to adjacent or sub- 
jacent support of a house, it must be borne in mind that there 
are cases in which, though the house be modern, damages may be 
recovered for an injury done to it by digging too near the common 
boundary. If the owner establishes his right to support for his 
soil, and the jury should be of opinion that the land would have 
fallen in in consequence of the digging, even had no additional 
weight been imposed by building, the value of the house falling 
with the land may be recovered as damage resulting from the 
principal injury, (Gale, 225 ; Brown v. Robins, ubi sup.) 

There is no direct authority that the right to the support of a 
building, by an adjoining building, may be claimed simply by 
twenty years' enjoyment. In Peyton v. The Mayor of London 
(9 B. & C, 725), the question arose, but the declaration did 
iiot allege as a fact, that the plaintiffs were entitled 1 to have 
their house supported by the defendant's house ; nor did it, in 
the opinion of the court, contain any allegation from which a title 
to such support could be inferred as a matter of law, and the 
plaintiffs* case consequently failed. 

But' in Brown v. Windsor (1 Or. and J., 20), it was proved 
that permission had been obtained in 1803, from the then owner 
of the defendant's house, to build against the wall of such house, 

1 In Jeffriet v. William (5 Exch., 792), and Bibby v. Carter (4 H. and N., 163, 
6. C, 28 L. J. Exch., 182), it was held that the declaration, although it con- 
tained no averment of the right to support of a house by adjoining soil, yet 
disclosed a sufficient cause of action, because it did not appear in the declara- 
tion that the defendant was the owner of the adjoining soil, or entitled to avail 
himself of the rights of such owner. 
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and that the easement had been acquiesced in for twenty-seven" 
years. Here the court held that the defendant could not alter his 
wall, so as consequentially to injure the plaintiff's house, without 
being liable for such injury. And in Richards v. Rose (9 Exch., 
218), the court held, that where a number of houses are built at 
the same time by the same owner, the right of mutual support 
exists, either by a presumed grant or a presumed reservation ; so 
that the owner who sells one of the houses, as against himself, 
grants such right, and on his part also reserves the right. 

We now come to the case of Solomon v. the Vintners? Company.. 
In this case, the plaintiff's house was not next adjoining to the 
defendants' house, but a house belonging to another person inter- 
vened between the two. The plaintiff's house leaned upon the 
intervening house, and the intervening house leaned; upon the 
defendants' house. The defendants, by causing their house to be 
pulled down, occasioned the fall of the intervening house, which 
brought down the plaintiff's house with it. All the houses were 
ancient houses, ana more than twenty years old. There was no 
evidence that the three houses ever were held under one title, or 
belonged to the same owner, or even that there was a community 
of roof between them, to constitute what is termed in civil law 
contigna&io. 

The Lord Chief Baron delivered the judgment of himself and 
Martin and Channel!, B.B. After observing that, if the house re- 
moved had been the next adjoining the plaintiffs, their lordships 
would have felt much embarrassed by some cases and dicta ; and 
after referring to the cases of Stansell V. Jollard, Hide V. Thorns 
borough, and Humphries V. Brogden, his lordship said — " It is ex- 
tremely difficult to see how the circumstance of the houses having 
stood for twenty years makes any difference, or creates a right 
where houses are supposed to have been built by different adjoin- 
ing landowners, each with its own separate and independent walls, 
but upwards of twenty years ago one of them got out of the per- 
pendicular, and leaned upon, and was supported in part by, the 
others, so that if the latter were removed the other would falL 
It cannot be a right by prescription, which supposes a state of 
things existing before the time of legal memory. • Nor does it seem 
to us to be a right under the Prescription Ac];, 2 & 3 Will. IV. c. 
71, which has been hitherto confined to rights in their nature of 
a perpetual and permanent character, and the ownership of which 
is in fee-simple. It seems to us that, in the absence of all evidence 
as to origin or grant, the only way in which such a right can be 
supported, is that suggested by Lord Campbell in Humphries V. 
Brogden, namely, an absolute rule of law similar to that which is 
§tated to have existed in the civil law. But there is no authority 
fur any such rule to be found ; at least none was stated 
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to us. Lord Campbell compares it to a right to light; but 
that right is created by the express enactment of the third 
section of the statute before referred to. And it seems 
contrary to justice and reason, that a man, by building a weak 
house adjoining to the house of his neighbour, can, if the weak 
house gets out of the perpendicular, and leans upon the adjoining 
house, thereby compel his neighbour either to pull down his own 
house within twenty years, or to bring some action at law, the 
precise nature of which is not very clear ; otherwise, it is said, au 
adverse right would be acquired against him. But these questions 
we refer to because they were matters of argument at the bar. 
It is not necessary to decide them in the present case. Th« 
defendants' houses were not next adjoining the plaintiff*'?. * * * 
The question therefore really comes to this: Is there any 
authority in the law for the existence of such a right as that 
claimed by the plaintiff? We find none where the houses do 
not adjoin ; and, although we possibly might have acted upon the 
cases before referred to if the circumstances had been the same, 
we are not disposed to extend the principle farther than we feel 
ourselves compelled by authority. If there be such a rule of law 
as that suggested by Lord Campbell in Humphries v. Brogdea y 
the plaintiffs contention may be right. But, as already observed, 
we have not been referred to, and are not aware of, any 
authority to that effect" 

B ram well B. agreed in the result of the judgment, and did 
not dissent from any reason given in support of it ; but the reasons 
seemed to his lordship to involve questions of very great difficulty 
and importance, and he would rather not pronounce an opinion 
on them without great consideration. There was another ground 
upon which the defendants were entitled to the judgment of the 
court : where a house leans, as in this case, the owner of it may 
make two claims on his neighbour in respect of it — one, a general 
right to occupy a portion of the neighbour's ground as it were, 
and to hang over and occupy a portion of air over it ; the other, 
a right to support from the walls of the neighbour's house. The 
former claim was here out of the question, because the plaintiff's 
house did not impend over the defendants' land. As to the 
other claim, supposing it did exist as a matter of absolute right, 
or of prescription, or under the Prescription Act, or as founded 
on some supposed lost grant — in any of these cases it could only 
exist if the benefit which was claimed was one that was enjoyed 
as of right Now, a thing cannot be enjoyed as of right unless it 
be openly enjoyed. An enjoyment must neither be vi, precario, 
nor clam. In the present case, his lordship thought no one 
could tell that the house was being supported; and therefore, 
supposing that the plaintiff for more than twenty years had au 
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enjoyment which he contended ought now to continue, it was an 
enjoyment clam, not openly, and consequently not of right 

Martin B. added, that if he had been one of the jury, he should 
have found a verdict for the defendants on the ground stated by 
Bramwell B. ; but, if that was the correct view of the case, it was 
a question for the jury, and not one of law. 

On the judgment delivered by the Lord Chief Baron, we have 
but one remark to make. It is this: — Lord Campbell, in 
Humphries v. Brogden, does not appear to have intimated that 
the rule suggested by him was applicable to the case of support of 
building by building. The ruling of Lord Ellenborough ia 
StanseU v. JoUard, and of Parke B. in Hide v. TTiornborough, 
applies only to cases of support of buildings by the adjoining soil ; 
and we apprehend that it was not the intention of Lord Campbell 
'to extend the rule to the case of support of building by building. 

[To be continued.'] 
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{*,• It should be understood that the notices of new works forwarded to us 
for review, and which appear in this part of the Magazine, do not preclude our 
recurring to them at greater length, and in a more elaborate form, in a subsequent 
Number, when their character and .importance seem to require it.] 



Social Science Papers. — Papers of the Social Science Association, 1859. 

We were unable to do more in our last Number than briefly notice 
the doings of the Social Science meeting at Bradford in the autumn of 
1 859. The papers read on that occasion are now before us, and we 
refer to them with a view more particularly of drawing attention to 
what this Association is effecting, or promises to effect, in matters 
relating to the amendment of the laws of Great Britain. In other 
departments of science which are within the scope of the Association, 
many other topics as interesting will be found discussed, which, though 
by no means beyond the fixed limits which this Review proposes to 
itself, are yet less immediately connected with the lawyer's profession, 
and the material he has daily to deal with. 

There is a natural and necessary connection between social science 
and the construction and application of the law. The state of the 
laws of a country may affect its social condition, by either interfering 
unduly with the relations between man and man, or by omitting to 
enforce the rules which are properly within its province ; or, finally, by 
adopting a machinery for the purpose, which, by being cumbersome, 
costly, deceptive, or inappropriate, produces an effect injurious to the 
welfare of the community. Any scientific consideration of the con- 
dition of society, or of the laws of a country, which did not embrace 
the investigation of the mutual relations of society, and the juris- 
prudence under which it exists, would be imperfect. The measures 
which concern the prevention and punishment of crime, the reform of 
the criminal, the modes of enjoying and disposing of property, of 
making contracts, of protecting the lives and liberties of the inhabitants 
of a country, fall strictly within the limits of the Association* The 
remarks in the paper by the common serjeant (Mr. Thomas Chambers) 
are very pertinent to this subject (vide, p. 159, etseq.) Mr. Chambers 
illustrates the effect upon society of legislation on commerce, and 
shows the working of our laws of debtor and creditor, the bankruptcy 
and insolvency system of our revenue laws, and those which "affect 
capital and labour; and .he comments forcibly on the moral effect on 
national character of the old practice of rendering obligatory in trivial 
matters " oath taking." 
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The address of Lord Brougham at the meeting at Bradford has been 
too widely circulated to justify us in giving an account of it here, or 
making extracts from it. It will be referred to in future times as a 
landmark by "which the present state of society and of law may be 
judged, and the progress we are making in jurisprudence be measured. 
If the Association had done nothing else, they would have done much 
in evoking this eloquent and valuable statement of what has been 
done, is doing, and yet remains to be done. It is indisputably one of 
the most important of the records of the last year's meeting. 

Sir W. P. Wood's speech contains a valuable review of the condition 
of certain portions of our law, and will be also read with great profit. 
So also the paper by Mr. W. T. S. Daniel, " On the Recent Reform in 
the Court of Chancery," which has particular reference to this court, 
" as it is, not as it was," deserves attention, emanating as it does from 
a practical and practised lawyer. There are papers of interest upon 
the transfer of land and registration of title in this volume — subjects 
of which we have in previous Numbers fully treated. On the whole, 
the collection of papers before us justifies us in anticipating a career of 
growing usefulness for the Association. 

The Common-Law Procedure Act, 1852 and 1854; by Thomas Hugh 
Markham. Second Edition. Robertson, 1860. 

As we felt it our duty, in a preceding Number of this Review, to 
express dissatisfaction with two of Mr. Markham's productions, we 
hive the greater pleasure in being able to give now vary considerable 
praise to the second edition of his useful work on the Common- Law 
Procedure. 

The great revolution made in the practice of the Common-Law 
Courts by the Procedure Acts of 1852 and 1854, and the various rule3 
and orders of the judges made in connection therewith, rendered a 
large portion of the old books of practice useless ; and a demand arose 
not only for new elaborate works of the same character, but also for a 
book which, taking for granted a previous knowledge in its readers of 
the old practice, should point out the changes that had been effected, 
while it offered to the practitioners a vade mecum sufficient for many 
of the matters of practice and pleading which are of daily occurrence. 

At this modest and useful object we understand Mr. Markham to 
have aimed ; and, we think, he has attained it. He has not attempted 
any disquisition, nor travelled from this object in auy way ; but in a 
small compass he has given the Procedure Acts, Rules, and directions 
as to taxation of costs, <kc <fec. Under each section of the acts are 
collected and abstracted all iae numerous and important decisions 
relating thereto ; the compiler giving very often, as he says, the ipsis- 
mna verba of the learned judges. Moreover, with not a few of the 
principal rules he has pursued the same useful plan, subjoining thereto 
any decisions relating to them. 

- By the arrangement which Mr. Markham has adopted, the practi- 
ioner, in the hurry of Nisi Prius, or of the practice at judgeslchambera, 
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cm, at a moment's notice, note the current of authorities bearing 
upon points as they turn up from time to time. 

The index to the second edition is a great improvement on that of 
the last, though there are still one or two deficiencies in this respect. 
Some few inaccuracies, moreover, we have discovered in the references 
to cases. This is an error which law-books should be free from ; for 
though in those we have noticed we have been able speedily to rectify 
the blunders, still few things are more annoying at times than to have 
to look twice before you can find the case referred to. There is one 
thing, too, we must observe : the book much wants a good table of 
contents, well paged, the utility of which, in a work of this sort, is 
most obvious, and Mr. Markham need not fear to have one ; it would 
only serve to show how much he has contrived to put into a very 
small compass. 



The Law of Torts or Private Wrongs. By Francis Hilliard. 2 vols. 
Boston: Little, Brown r & Co., 1859. 

We have not hitherto been able to examine the above important 
work so closely as it deserves, or we intend. It must suffice us in 
this Number to mention the publication of what we believe holds forth 
promise of being accepted as a valuable addition to legal literature. 
In his preface Mr. Hilliard says, " Torts, so far as I am informed, have 
never as such been discussed in any treatise or abridgment." This 
was so, we are inclined to think, until the publication of Mr. Broom's 
commentaries, the third book of which is not only directed to this 
subject, but is, we think, perhaps one of the most successful and 
scientific portions of it. In Selwyn's " Nisi Pritis" moreover, there 
will be found spread about much valuable matter relating to the 
Law of Torts. Nevertheless there is room for Mr. Hilliard's book, if 
it bo, as we hope to find it is, the able and thorough work of a careful 
lawyer. 



Costs in the Superior Courts of Common Law, and Probate and 
Divorce, and in Conveyancing, Bankruptcy, dec., and in the Proce- 
dure under the Railway and Canal Traffic Act, 1854. By John 
Scott, Esq., of the Inner Temple. Second Edition. London : 
Stevens and Norton, 1 8 GO. 

It has been said of old, " If a man will not work, neither shall he 
eat." But it will equally hold of the legal profession, that " if the 
lawyer be not paid, neither will he work ! " and to be paid he must 
know how to make his charges. For reasons, the validity of which we 
do not now discuss, attorneys and solicitors are paid under the foster- 
ing care of statutory enactment ; and, to obtain remuneration for their 
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labour, they must know thoroughly the theory and practice relating 
to " bills of costs." If it requires science in a lawyer to do his work 
well, it demands also considerable technical art to charge for it 
properly. We have known men who understood either of these 
branches of their calling to the exclusion of the other. Now, though 
Mr. Scott's work will not assist any man of law in finding out what 
he ought to do in those matters strictly legal, which must be preliminary 
to the time of payment ; yet it is an excellent — nay, an essential — offioe- 
companion when that auspicious moment arrives for obtaining the 
due reward of services done ; or, in other words, when the clerk is 
making out the " bill of costs." 

Mr. Scott's book, now before us, has reached a second edition, and 
contains many improvements on, and additions to, the former one. 
Armed with a copy of this publication, the ingenious and skilful 
solicitor — who of course is one of our readers — may not only, with 
greater facility and accuracy, substantiate his own claim for payment 
for his eminent services, but he may haply detect and annihilate the 
iniquitous overcharge of some avaricious professional man, who of 
course is not among our readers. 
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Lord Macaulay. — We here record the death of this eminent man, 
not with the intention of reviewing his public character, or estimating 
his literary merits, or registering his private virtues. We trust these 
will receive adequate treatment in other pages than ours. We refer 
to the national loss here, simply because this brilliant historian and 
essayist, and eloquent man belonged to our profession, though he did 
not practise at the Bar. Mr. Macaulay was called to the Bar by 
Lincoln's Inn on 10th February, 1826. He applied his legal know- 
ledge, as is well known, to the construction of the Indian code ; with 
regard to the value of which there is great conflict of opinion. Lord 
Macaulay died on the 28th December last, and was buried in West- 
minster Abbey. 



Mr. Justice Crowder. — The death of Mr. Justice Crowder (which 
occurred on the 5th December last) has deprived the Bench in West- 
minster Hall of an able and useful member. He had, step by step, 
reached the place in the profession to which he had a just claim, and 
for which he proved himself well fitted. 

He bid fair to have long survived to enjoy his promotion ; for, a 
year or two since, he seemed in the full vigour of life, and indeed few 
men of his age in the profession were so youthful and fresh in appear- 
ance. 

The manner and temper of Mr. Justice Crowder, whether at the 
Bar or on the Bench, was always distinguished for courtesy and 
urbanity. His honourable and manly bearing were at all times con- 
spicuous. Without being a brilliant orator, he was a forcible speaker ; 
and there was, moreover, a strong common sense and a resolute honesty 
throughout his conduct of a cause, which were effective both with the 
jury and the court. That for many years he held his own on the 
Western circuit, against the talents and eloquence of Sir A* Cockburo, 
is good evidence of his power and ability ; and in the city of London 
he possessed the confidence of important commercial firms. 

Mr. Justice Crowder is said to have been sixty-four years old when he 
died. He was called to the Bar in 181 1 by the Society of the Middle 
Temple; in 1837 he was appointed Queen's counsel; and in 1846 
Recorder of Bristol. He was also Counsel to the Admiralty, and 
Judge Advocate to the Fleet. He represented Liskeard in Parlia- 
ment, where, however, his style of speaking was not admired ; lacking, 
as it did, finish, and tending, moreover, to tedious repetition, 
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The cause of his sad death was ague, of which he at last had such 
vehement attacks that they affected his heart. During one of these, 
of an unusually violent character, this amiable and popular man un- 
expectedly expired. 



Mb. John Austin. — The science of jurisprudence and the world at 
large has sustained an irreparable loss in the receut decease of John 
Austin, whose profound learning, great sagacity, and entire indepen- 
dence, gave his enlarged and original views an inestimable value, in 
the eyes of every sound and enlightened judge of the important sub- 
jects to whiqh his labours were devoted. The magnanimity which 
he displayed on some interesting matters of controversy, wherein his 
opinions had undergone a change, is well known to those who recollect 
his protest on behalf of the constitution, the subject of just eulogy 
in parliament last session. In fact, the search after truth, and the 
support of his conscientious convictions, was the rule of his virtuous 
life, and to the constant following of which he deemed no personal sacri- 
fice that it might entail too great We shall hope to present our 
readers with a very detailed account of this eminent and excellent 
person in our next Number. 

Sir W. Carpenter Rowe, late Chief-Justice op Ceylon. — The 
death of this judge has excited deep regret throughout the island, 
where he presided as judge. 

Sir James Macaulay, late Chief-Justice of Common Pleas in Upper 
Canada, expired suddenly, Nov. 26th. 



Etiquette op the Bar. — The Bar of Vancouver's Island has set 
the legal world a great lesson in matters relating to etiquette. Mr. 
Ring accuses the Attorney-General (Cary) of violating rules of the 
bar. The Attorney-General tells Mr. Ring he is a slanderer; Mr. 
Ring replies de injuria*, and adds subsequently that the Attorney- 
General is a coward. The Attorney-General causes Ring to be bound 
over to keep the peace, and enters into a further correspondence on the 
matter. A Mr. Macaulay, wishing to settle the question finally, if not 
amicably, sends to Mr. Ring a challenge, which he advertises in the 
local newspapers. The terms proposed to Mr. Ring are — 

Rifles, 80 yards, two shots ; 

Shot guns, 40 yards, two shots ; 

Pistols, 30 yards, two shots ; 

Bow (6 feet) and arrow, 00 yards, 3 shots ; 

Bowie-knife in a dark room. 

Mr. Macaulay, we rejoice to say, for the honour of the profession, is 
not a barrister, but may be heard of at the office of the Hudson's Bay 
Company, in the capacity of English trader. 
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Examination of Students of the Inns of Court. — The committee 
of Benchers, appointed to report upon the advisability of rendering an 
examination compulsory on candidates for the Bar previous to their 
being called, made their report, as our readers are aware, in favour of 
the institution of such examination. Lincoln's Inn alone, out of all 
the other Inns of Court, refuses to adopt the suggestions of the report. 
We trust that it is for good reasons ; but it is generally believed that 
the real ground for the Benchers of Lincoln's Inn taking this course 
is, that they would lose a certain amount of fees which they now get 
from a class of men who would never submit to examination. 

This is a motive so sordid that we shall- be glad to hear it is 
not the true one ; but that the Lincoln's Inn Benchers have some 
other reasons to offer, which, if not more wise, are at least more 
respectable. In consequence of their unfortunate conduct in the 
matter, a bill embodying the proposition of the committee will be 
brought into the House of Commons this session. 

The Work of the Common Law Courts. — Great inconvenience 
has lately been occasioned by the lack of judges to do the work of the 
country, or by their improper distribution through different courts. In 
the Exchequer Chamber the other day, it appeared that only four 
judges could be collected to sit in error. So that if the Court of 
Appeal differed from the court below, there would be the judgment of 
only four judges of one court against that of the four below, and a fresh 
argument would have to be ordered. It was said by a learned judge, 
that " there were two judges in the Divorce Court., two at the Old 
Bailey, two courts were sitting at Hisi Prius, and some of the judges 
were going the winter circuit. " It is obvious, arrangements should 
forthwith be made to prevent the recurrence of such an event, by 
which delay, costs, and annoyance are occasioned, to an extent not 
readily reckoned. There appears often to be a waste of judicial 
strength in the Divorce Court, which also in its turn often suffers 
much inconvenience, by not being able to command the due attend- 
ance of judges. An important step has been taken in the practical 
reform of the procedure in Courts of Equity. A jury has at last been 
empanelled to try a case. A jury may aid the judge sometimes, but 
will be found generally superfluous if the latter have the opportunity of 
presiding at a vivd voce examination. 

Military Matters. — The Lord Chancellor, January 12th, adminis- 
tered the oath of allegiance to a large number of the members of the 
Inns of Court Volunteers. His Lordship stated that he had himself 
been a volunteer in earlier times — had indeed been reviewed by George 
III. in Hyde Park — and tad been ready to march against the enemy, 
if one had appeared. He added, with equal classicality and modesty, 
that he might therefore say, militari rum sine glorid. 

New Orders in Chancery. — The consolidated Orders in Chancery 
have been prepared, and will forthwith come into operation. 
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APPOINTMENTS, Ac. 

Sir H. S. Keating, the late Solicitor- General, has succeeded to tlie 
Judgeship vacated by the death of Mr. Justice Crowder. The new- 
Judge was called to the bar on the 4th May, 1832, and was appointed 
to be one of Her Majesty's counsel in 1848, 

Mr. Atherton, Q.C., M.P., has been appointed Solicitor-General in 
the room of Sir H. S. Keating. Mr. Atherton was called to the bar in 
1839. 

Mr. Collier, Q.C., M.P., has succeeded Mr. Atherton as Counsel to 
the Admiralty, and Judge- Advocate to the Fleet. 

Rupert Kettle, Esq., of the Oxford Circuit, has been appointed 
Judge of the County Courts of Worcestershire (Circuit No. 23), 
in the room of B. Parham, Esq., who resigned io consequence of im- 
paired health. 

J. B. Dasent, Esq., has been appointed to the Judgeship of the 
Bow and Shoreditch (Middlesex) County Courts (Circuit No. 40), 
vacated by the resignation of Mr. Serjeant Storks. Mr. Dasent, who 
previously held the office of Judge of the County Courts of Northum- 
berland and Durham (Circuit No. 1), has been succeeded in that office 
by W. H. Willes, Esq., of the Northern Circuit. 

Mr. Hammill, magistrate of the Worship-street Police Court, has 
been transferred to the Marylebone Police Court on the retirement of 
Mr. Long ; and Mr. J. S. Mansfield, stipendiary magistrate at Liver- 
pool, has succeeded Mr. Hammill. 

Mr. G. E. Adams, barrister-at-law, has been appointed to the office 
of Rouge Dragon Pursuivant of Arms. 

Frederick B. Carter, Esq., has been appointed to be one of Her 
Majesty's counsel for the Island of Newfoundland. 

CALLS TO THE BAR 

Michaelmas Term, 1859. 

Lincoln's Inn. — James Anstie, Esq. (holder of the studentship of 
Trinity Term, 1859) ; Thomas a Beckett, Esq. (holder of the student- 
ship of Michaelmas Term, 1859) ; Joseph George Long Innes, Esq. 
(certificate of honour, first-class) ; Walter Francis Wrangham, Esq. ; 
George Deedes Warry, Esq.; Richard Arkwright, Esq.; Cookson 
Stephenson, Esq. ; Hugh Robert Hughes, Esq. ; Herbert Duckworth, 
Esq. ; John Moyer Heathcote, jun., Esq. ; Mark Beauchamp Peacock, 
jun., Esq. ; William Archer Porter, Esq. ; John Peterson Clover, Esq ; 
Joshua Strange Williams, Esq. ; and Robert Fisher Esq. 

Inner Temple. — Lucius Kelly, Esq.; Benjamin Webster, Esq.; 
Augustus Frederick Godson, Esq. ; Charles John Wilkinson, Esq. ; 
Harry Stanley GifFard, Esq.; William Young Clare, Esq.; Henry 
Wilson, Esq. ; Louis Marie Auguste Durand Deslongrais, Esq. ; Edward 
Smith, Esq. ; George Lea, Esq. ; John George Patrick Notley, Esq. ; 
Granville Richard Ryder, Esq. ; Arthur Hugh Dalrymple Prendergast, 
Esq. ; William Flood Yates, Esq. ; and Charles Speare Tosswill, Esq. 

Middle Temple. — William George Harris, Esq., (certificate of 
honour, first class) ; James Kaye, Esq. ; Frederic Stocks Bentley, Esq. 
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PUBLIC EXAMINATIONS OF THE STUDENTS OF THE 
INNS OF COURT. 

The following Studentships and Certificates have been awarded by 
the Council of Legal Education : — 

Michaelmas Term, 1859. 

The Studentship of Fifty Guineas per annum, to continue for a 
period of three years, was awarded to Thomas A'Beckett, Esq., of 
Lincoln's Inn. 

Certificates of Honour of the First Class were awarded to — 

Hugh Shield, Esq., of Gray's Inn ; and William George Harris, 
Esq., of the Middle Temple. 

Certificates of having satisfactorily passed a public examination, 
were awarded to — 

Henry Main waring Sladen, Esq., of Lincoln's Inn. 
Francis Small Drake, Esq., of Lincoln's Inn. 
Edward Budge, Esq., of Lincoln's Inn. 
Henry Wilson, Esq., of the Inner Temple. 
Henry Gifiard, Esq., of the Inner Temple. 
John Clayfield Ireland, Esq., of Lincoln's Inn ; and 
Butler Charles Bigby, Esq., of the Middle Temple. 

Hilary Term, 1860. 

The Studentship was awarded to — 
Hugh Shield, Esq , of Gray's Inn. 

Certificates of Honour of the First Class were awarded to — 

John Francis Botton, of Lincoln's Inn; and John Edwards, Esq., 
of Gray's Inn. 

Certificates of having satisfactorily passed a public examination, 
were awarded to — 

Francis Joseph Coltman, Esq., of the Inner Temple. 
George Parker Bidder, Esq., of Lincoln's Inn. 
Cecil James Monro, Esq., of Lincoln's Inn. 
John Bigby, Esq., of Lincoln's Inn. 
Arthur J. H. Collins, Esq., of Gray's Inn. 
Charles Henry Walton, Esq.. of the Inner Temple. 
Andrew Richard Daubeny, Esq., of Lincoln's Inn. 
William Henry Baillie, Esq., of Lincoln's Inn. 
William Latham, Esq., of Lincoln's Inn ; and 
Charles Baron Clarke, Esq, of Lincoln's Inn. 
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glearologg. 

September. 
29th. Holroyd, Henry, Esq., Barrister, aged 56. 

October* 

19th. Selwyn, Frederic M., Esq., Solicitor, aged 35. 

20th. Cooke, John H., Esq., Barrister. 

„ Lampard, James, Esq., Solicitor, aged 82. 

25th. Lee, Edward Alphonso, Esq., Solicitor. 

26th. Macandrew, John, Esq., Solicitor, aged 69. 

28th. Long, Giles, Esq., Solicitor, aged 34. 

„ Warwick, James B., Esq., Solicitor, aged 29. 

29th. Smith, James, Esq., Solicitor, aged 69. 

November, 

1st. Gribble, William, Esq, Solicitor, aged 69. 

9th. Rowe, Sir. W. Carpenter, Chief Justice of the island cf 

Ceylon, aged 58. 
18th. Lee, Thomas Mann, Esq., Solicitor, aged 61. 
20th. Shackles, George Lawrance, Esq., Solicitor, aged 61. 
21st. Purvis, Frederick, Esq., Solicitor, aged 44. 
22nd. Tritton, Frederick, Esq., Solicitor, aged 52. 
26th. Braithwaite, Richard Towers, Esq., Solicitor, aged 69. 
27th. Gilmore, John Boyd, Esq., Q.C., aged 82. 
29th. Pickering, Edward Rowland, Esq., Solicitor, aged 81. 
30th. Pym Ap Ednyfed, J. G., Esq., Barrister, aged 37. 

December. 

1st North, John, Esq., Solicitor, aged 45. 

6th. Crowder, Sir Richard Budden, one of the Justices of the 
Court of Common Pleas, aged 64. 

9th. Macaulay, John Jermy, Esq., Barrister. 
10th. Hassell, Charles, Esq., Solicitor, aged 45. 

„ Raine, William, Esq., Solicitor. 
12th. Jessopp, Joseph, Esq., Solicitor, aged 73. 

„ Dolan, Terence T., Esq., Solicitor, aged 60. 
15th. Haldane, George, Esq., Barrister, aged 64. 
16th. Atkinson, Richard Hollier, Esq., Solicitor, aged 47. 
20th. Taylor, Adam, Esq., Solicitor, aged 54. 
23rd. Baines, M. T., Esq., M.P., Q.C., aged 61. 

„ Humphrys, George, Esq., Solicitor, aged 51. 

„ Wilkinson, George Button, Esq., many years Tecoidir cf 
Newcastle- on-Tyne, aged 69. 

„ Goodwin, Charles, Esq., Solicitor, aged 68. 
27th. Frost, Horace, Esq., Solicitor, aged 34. 

January* 
1st. Allen, B., Esq., Solicitor. 
„ Pigot, Charles, Esq., Solicitor, aged 40. 
2nd. Oldham, Thomas, Esq., Solicitor, aged 50. 
8th. Wilmot, William, Esq. Solicitor, aged 51. 
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Arckbold — The Poor Law; comprising the whole of the Law of 
Settlement, and all the Authorities on the subjeet of the Poor Lww 
generally, brought down to Michaelmas Term 1859, with Form*, 
By J. T. Archbold, Esq., Barrister. Tenth Edition. 12mo, 28s. cloth, 

-4r7wW— -Summary of the Duties of a Justice of the Peace out of 
Sessions ; Summary Convictions. By T. J. Arnold, Esq., Barrister, 
Hvo, 26s. cloth. 

• 

Consolidated Orders- — The Consolidated General Orders of the High 
Court of Chancery ; with Regulations as to certain Fees and Charges, 
(By authority.) Royal 8vo, 7s. 6& cloth. 

Cook— The New Practice of the High Court of Amiralty of Engr 
land; with the Rules of 1859, and a Collection of original Forms 
and Bills of Costs. By EL C. Coote, Proctor, 8vo, 12s. cloth. 

Ev<ms-~A. Treatise on the Railway and Canal Traffic Act By 
Gilmore Evans, Esq., Barrister. 12mo, 2s. 6d. cloth. 

Glen — The Law relating to the Registration of Births, Deaths, and 
Marriages ; the Duties of Registration Officers, and the Marriage of 
Dissenters in England, with Notes and Cases. By W, C. Gl$n, Esq.! 
Barrister. 12mo, 5s. cloth. 

HaUilay — A Digest of the Examination Questions in Common Law, 
Conveyancing, and Equity, from 1836 to the present time; with An*- 
swers and Directions as to the Examination. By R, Hallilay, Solicitor, 
fivo, 12s. 6d. 

Hwrtier — The Act to Amend the Law of Property and to Relieve 
Trustees, 22 and 23 Vict, c. 35, with Introduction and Practical 
Notes. By S. J. Hunter, Esq., Barrister. 12mo, 3s. 6d. boards. 

Markham — The Common Law Procedure Acts of 1852 and 1854, 
with Decisions upon them to the Present Time ; the New Practice and 
Pleading Rules, Directions as to Taxation of Costs, Fees, <fcc. By T, 
H. Markham, Esq., Barrister. 12mo, 8s. cloth. 

Rogers — An Essay on some Changes of the Law. By W. Sogers, 
Esq., Barrister. 8vo, 2s. sewed. 

Bound — Riparian Rights. By 0. S. Round, Esq., Barrister. £to, 
Is. sewed. 

you viii. no, xvi, 2* 
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Scmdar$ — The Institutes of Justinian ; with English Introduction, 
Translation, and Notes. By TV C. Sandars, Esq., Barrister. 8ro, 
15s. cloth. 

Saunders— The Magistrates' Year-Book for I860. By T. W. 
Saunders, Esq., Barrister. 12mo, 7s. 6cL cloth. 

Scott — Costs in the Superior Courts of Common' Law, and Probate 
and Divorce, and in Conveyancing, together with other Courts ; and 
the Railway, Canal, and Traffic Act. By J. Scott* Esq., Barrister. 
Royal 12 mo, 20s. cloth. 

Sleigh — Personal Wrongs and Legal Remedies. By W. C. Sleigh, 
Esq., Barrister. Post 8vo, 2s. 6d. cloth. 

Wharton — The Law Lexicon, or Dictionary of Jurisprudence ; ex- 
plaining the Technical Words and Phrases employed in the several 
Departments of English Law; including the various Legal Terras 
used in Commercial Transactions, with Translations of Latin Maxims 
in the various Legal Authorities. By J. J. S. Wharton, Esq., M*A«, 
Barrister. Royal 8vo, 20s. cloth. 
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